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LETTERS 


TO THE 


EDITOR 


Re The Stinson Case 


Sir: I could not pass without comment 
Mr. Justice Murphy’s footnote in Goldstone, 
Exrs. v. U. S., 45-2 ustc § 10,209, which he 
uses aS an opportunity for a further ex 
planation of the Stinson case. In the Gold- 
stone opinion, he says: “The disappearance 
of a decedent’s reversionary interest, to- 
gether with the resulting estate tax lability, 
prior to death through events beyond the 
decedent’s control is a possibility in many 
situations such as the one in issue.” 
in the footnote he continued: 


Then 


“Thus, in Fidelity-Philadelphia Trust Co. 
v. Rothensies, 324 U. S. 108, the decedent's 
contingent power of appointment was exer- 
cisable only if her two daughters died before 
her and left no surviving descendants. If 
the daughters died first but left surviving 
descendants, it would be certain before the 
decedent’s death that her power of appoint- 
ment would be nugatory. But such a con- 
tingency did not happen. At the time when 
the decedent died there was still the possi- 
bility that her power of appointment might 
be effective. The fact that the power of 
appointment might have been destroyed prior 
to the decedent’s death did not prevent the 
imposition of the estate tax. The decedent's 
death was still the decisive factor which en- 
larged and matured the interests of the daugh- 
ters.” (Italics added.) 


It will be remembered that in the Stinson 
case the property was put in trust, the in- 
come to go to the grantor for life, then the 
income to two daughters for their lives; the 
principal to pass to the surviving descend- 
ants of the daughters; but if they had no 
surviving descendants, the principal to go 
by the grantor’s will. In reality the grantor 
died first. 

It is true, as Justice Murphy says, that 
at the grantor’s death, “there was still the 
possibility that her power of appointment 
might be effective,” but only if the two 
daughters died without surviving descend- 
ants. This was the same condition which 
would have made the power operative before 
decedent’s death. As my article in the March 
issue of TAxEs—The Tax Magazine pointed 


out (page 246), if the daughters die lea: ing 
surviving descendants, those descend nts 
take the corpus. If the daughters die ]:ay- 
ing no surviving issue, the appointments 
made by decedent’s will become effec‘ ive, 
This is true regardless of whether the event 
occurs before or after decedent’s death 


How can it then be said that decedent's 
death “enlarged and matured the interests 
of the daughters”? (By “daughters,” it is 
presumed that the interests of the surviy ing 
descendants of the daughters were meant, 
since the daughters themselves had only life 
estates and no interest in the corpus.) [id 
decedent’s death make it any more likely 
that the two daughters would die with issue 
surviving? Did decedent’s death increase 
the likelihood of decedent’s daughters mar- 
rying? Did it increase the likelihood of 
their pregnancy? Did it foretell a greater 
life expectancy for any issue the daughters 
might have? 


It would seem that the Stinson opinion 
still presents some baffling language. 


Ropert E. NeELson 
Chicago, Ill. 


Correction and Comment 


Sir: In my article on “Personal Holding 
Company Income” in the June issue, it was 
stated that a personal holding company havy- 
ing no income other than a $100,000.00 net 
long-term capital gain had the option of 
taking the 25% limitation set forth in Sec- 
tion 117 (c) (1) either against regular cor- 
poration normal and ordinary surtax or 
against the surtax on personal holding com- 
panies, but not against both. The Bui 
of Internal Revenue, however, specifica! 
holds that the limitation applies against b 
taxes, and that there is only one tax 
posed, namely, the capital gains tax of 2°‘%, 
or $25,000.00. 


J. StrANLEY HaAcpert: 
Chicago, Till. 


Sir: The June, 1945 issue of TAXEs 
among its many excellent articles one 
particular interest to the writer, nan 
“Personal Holding Company Income” 
J. Stanley Halperin. In the discussio1 
the taxability of capital gains . Mr. I 
perin cites a special ruling by the Com: 
sioner of Internal Revenue in a letter da 
December 9, 1943. The conclusion sta 
is at variance with my own interpreta! 
of the law and the available rulings. 
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Federal Taxation in the Postwar Period}. 


By ROY BLOUGH 


The author is Assistant to the Secretary of the Treasury and director of its division 

of tax research. In the last few years he has addressed numerous organizations 

on Treasury policies, and this article is bgsed on an address given recently in 
Buffalo, New York. 


ie 

n 
im cuse 

casu; 

taxat 

' } shou 

— ; > ae rd as ters 

— » . the i 

will 
tax 

m peric 
first 


eS 


1, 


,. Oo we ae : 
oe ee es ee 









FEDERAL EXPENDITURES FOR A 
ONE-FRONT WAR WILL BE, PROB- 
ABLY, $70,000,000,000. 


rO MEET THIS OUTLAY, OUR 
REVENUE SYSTEM PRODUCES, AT 
PRESENT TAX RATES, ABOUT 
$45,000,000,000 PER YEAR. 


iod \ FIVE-POINT PROGRAM HAS 
BEEN OUTLINED THAT WILL RE- 
DUCE THIS REVENUE BY LESS 
THAN 2% AND AT THE SAME TIME 
WILL AID BUSINESS IN THE TRANSI- 
TION PERIOD FROM V-E DAY TO 
ns V-J DAY. 


1, 


* aramgr deanna like the weather, has peren- 
nial interest if only as a convenient ex- 
cuse for the good old American custom of 
casual grumbling. But today the interest in 
taxation is greatly intensified, and so it 
should be. Public interest in public mat- 
ters ought always to be commensurate with 
the importance of the problem. Surely few 
will deny that the adjustment of the wartime 
tax system to the transition and postwar 
periods is a national problem of the very 
first magnitude. 


Not so long ago, we were confronted with 
another and less inviting tax problem—the 
expansion of the tax system to meet the vast 
needs of war. Some people forget at times 
that our present tax system is a far cry from 
the one in effect before the war. The gigan- 
tic increase in federal tax revenues from 
$5,400,000,000 in the fiscal year 1940 to 
$44,100,000,000 in the fiscal year 1944 reflects, 
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along with a rising national income, the 
great changes that were made in converting 
a prewar into a wartime tax system. Those 
changes were made not in one fell swoop, 
but in stages to which the expanding war 
economy could adjust without endangering 
its stability and productivity. Our wartime 
taxes are doing much more than financing a 
large proportion—currently almost half—of 
the cost of the war. They are helping to 
distribute that cost equitably. They are re- 
ducing inflationary pressures growing out 
of a war economy operating under forced 
draft. They are capturing excessive war 
profits. They are supporting the price and 
wage stabilization program. They continue 
today, as they have been, an essential part 
of the war program. 


The Middle Period 


We are still very much at war and must 
therefore continue to live with war taxes. 
But at the same time, we must plan our 
postwar taxes or run the risk of being caught 
unprepared for the eventual return to peace. 
With the cutbacks and shifts of production 
incident to the end of hostilities in Europe, 
the first impact of transition is already upon 
us. We are faced with the immediate ques- 
tion of what, if anything, should be done 
taxwise in the interim period between V-E 
Day and the final end of the war. Facing 
us in the future but not requiring immediate 
action are the basic problems of postwar 
taxation: What long-run changes in tax 
structure are desirable? How much can 
taxes be reduced? How should the reduc- 
tions be distributed? In what order should 
changes be made? How soon should they 
begin? How rapidly-should they proceed? 


Even while focussing on war finance, the 
Treasury and the Congress have continu- 
cusly kept the problems of postwar taxation 
in their field of vision. Although the war- 
time tax system will not serve, and was never 
intended to serve, as a postwar tax system, 
many of its provisions have a postwar orien- 
tation. Thus, to permit costs and losses 
which are properly chargeable against war- 
time income to be deducted from such in- 
come even though they are not incurred until 
after the end of the war, the Revenue Act 
of 1942 provided for a carry-back of unused 
excess profits credits and a carry-back of 
business losses. Furthermore, that act set 
up a postwar credit or refund of 10 per cent 
of the excess profits tax, to be evidenced by 
noninterest-bearing bonds payable at certain 
designated times soon after the end of the 
war. 
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The postwar problems of the individual 
also loomed large in the minds of the Treas- 
ury and the Congress, especially in the 1943 
legislation providing for withholding and 
current payment of income taxes. These 
measures removed the specter of overhang- 
ing tax liabilities which would otherwise 
plague millions of individuals when incomes 
shrink because of cutbacks to peacetime 
production. 


Congress and Treasury Study Taxes 


Moreover, postwar tax studies have long 
been under way by both Congressional and 
Treasury tax staffs. Although a good deal 
of spade work had gone before, a resolution 
by the Congressional Joint Committee on 
Internal Revenue Taxation on June 15, 1944, 
marked the beginning of formal work on 
tax adjustments for the transition and post- 
war periods. The Committee, adding a 
member from the minority party in each 
House to achieve equal representation for 
both parties, constituted itself the Joint 
Committee on Internal Revenue Taxation 
for Postwar Taxation. Its resolution called 
on the Joint Committee staff and the Treas- 
ury tax staff to work as a unit on the study 
of postwar tax problems and to report their 
results and suggestions to the Committee. 


The resolution of the Joint Committee 
was followed to the letter. The tax staffs of 
the Committee and the Treasury undertook 
a series of joint studies relating to various 
aspects of the transition and postwar tax 
problem. Representatives of business, labor, 
agriculture, and other groups, many of whom 
had undertaken their own postwar tax stud- 
ies, were invited to Washington to present 
their views. Out of the many off-the-record 
conferences with these groups grew a body 
of information and suggestions that has 
proved extremely valuable in our postwar 
tax work. Together with the continuing 
studies of the Joint Committee and Treas- 
ury tax staffs, it has served as the back- 


ground for a number of confidential reports 
submitted to the Joint Committee in meet- 
ings throughout this past winter. 


What to Do Now 


The first formal results of this work are 
reflected in the report of the Joint Commit. 
tee made public a week ago, recommending 
certain tax changes for the interim period 
between the end of the European war and 
the end of the war with Japan. These rec- 
ommendations, while not calling for any 
reduction in tax rates, will materially im- 
prove the cash position of business in the 
reconversion period. 


It has come as a surprise to some ob- 
servers that, after several years of substan- 
tial war profits, there should be official 
concern over the cash position of business 
in the period just ahead. It is true that 
business, taken as a whole, appears to have 
enough cash and working capital to finance 
reconversion and to carry on into peacetime 
production. There are firms, however, many 
of them small businesses, which are not in 
this fortunate position. Some of them, be- 
cause of the termination of war contracts 
and the extraordinary expenses and adjust- 
ments involved in reconverting to peacetime 
production, will experience financia! difficul- 
ties and at least temporary shortages of cash 
and working capital. The program which 
the Joint Committee has outlined in its first 
report is designed primarily to aid reconver- 
sion by easing the financial problems of 
these firms. 


The recommendations involve a five-point 
program. First, the specific exemption for 
the excess profits tax, which was raised 
from $5,000 to $10,000 in 1943, would be 
raised to $25,000 for 1946 and subsequent 
years. This would relieve 12,000 small cor- 
porations from the burden of the excess 
profits tax, leaving only 19,000 larger cor- 
porations still subject to this tax. Small 


House Members of the Joint Committee (Harris & Ewing photos) 
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Dingell Woodruff Doughton 
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corporations have found the excess profits ments. The effect would be to lower the 
tax to be particularly burdensome, and the gross excess profits tax rate of 95 per cent 
Committee felt it advisable to lift this bur- toa net rate of 85% per cent after postwar 
den during the critical reconversion years’ credit. 


and thereby to give small business raed The fourth recommendation would ac- 
opportunity to reestablish itself. Of the 


: : celerate the refunds resulting from carry- 

several recommendations made for the in- Bae: 
: : : : backs of net operating losses and unused 
terim period, this relief to small corpora- 
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: ; ; : } excess profits credit. Normally, these re- 
tions is the onlv one involving any ultimate funds would be payable over an indefinite 
revenue loss. Even here, the net loss will period from 1947 to 1950. But this may not 
be only about $160,000,000 annually, or less be soon enough. After the cutback of war 
2 . ‘ . Cc . 
than 2 per cent of total federal corporate production, many corporations face falling | 
— incomes or extraordinary expenditures, or 
, both. Their incomes may shrink below the 
Speedier Tax Refunds level of normal profits or even turn into 
The other four recommendations for the losses. At the same time, many corpora- 
interim period are designed to speed up the tions in these circumstances may have tax 
payment of certain tax refunds and credits _ liabilities for the preceding year hanging 
to which businesses are entitled under exist- Over them. In extreme cases, their finan- 
ing tax laws. They would make available ial solvency might be imperiled, while 
more promptly cash which would in any Others would hesitate to go forward boldly 
event ultimately have to be paid out by the With their plans for reconversion. Under 
Government. the Committee program, taxpayers antici- 
pating carry-back refunds arising out of 
current year operations would be permitted 
to postpone payment of a corresponding 
amount of their taxes currently due on prior 
year income. Thus the benefit of the carry- 
backs would accrue to them almost im- 
mediately. Refunds with respect to the 
which bonds evidencing this credit were is- aie 1943, rig re gee edn 
sued. The bonds issued for 1942 are esti- available during 1946 an : 


to granting this privilege of deferring pay- 
-—" Aes ponte gage - po ge Sod ment of taxes currently due, the Committee 
$1,300,000,000 fon the +o Pe The Com. Program provides for speedier settlement 
mittee proposes that the maturity date of and payment of refund claims filed by tax- 


: payers at the close of the taxable year. It 
these bonds be advanced to January 1, 1946, has been estimated that the refunds result- 
and that cash payments would be substituted 


for bonds which had been certified but not a no “ni aie ee te 
yet issued with respect to these two years. “" le Se ee Sa ere 


It is estimated that postwar credit bonds The fifth and final recommendation of the 
applicable to 1944 liabilities will total about Committee is to speed up the refunds which 
$830,000,000, and to 1945 liabilities, about result from recomputing amortization on 
$710,000,000. Under the Committee pro- war facilities. Under present tax law, 
gram, these postwar credits would be taken emergency facilities certified as necessary 
currently in the form of reduced tax pay- for national defense may be amortized over 
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Two recommendations deal with the post- 
war credit under the excess profits tax. 
You will recall that 10 per cent of the ex- 
cess profits tax is in the form of a postwar 
credit to be returned to the taxpayer from 
two to six years after hostilities cease, the 
length of time depending upon the year for 
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a five-year period. But if the emergency 
ends before such a facility has been fully 
amortized, the taxpayer may elect to have 
the amortization deductions recomputed on 
the basis of the shorter amortization period. 
Shortening the period gives rise to tax re- 
funds. In the normal course of audit and 
administration, such refunds would be spread 
over many months, with a little being paid 
in 1946 and the bulk being paid during the 
years 1947 to 1950. Adoption of the Com- 
mittee proposal would speed up these re- 
funds arising from recomputed amortization 
to such an extent that an_ estimated 
$1,700,000,000 of overpayments of tax for the 
years 1941 to 1945, inclusive, would be re- 
paid in 1945 and 1946. 


No Tax Reduction 


As stated, this interim program for the 
period between V-E Day and V-J Day will 
not for the most part reduce ultimate tax 
liabilities. But it will materially strengthen 
the cash and working capital position of 
businesses by speedier return of moneys due 





“2. It appears unlikely that there will be § people 







any serious general unemployment during § ment 

the period of the Pacific war. This period § taxes, 
can be expected to be one of reasonably full Let 
employment, since the pent-up demand for § girecti 
goods and services is expected to offset the § ward, 
anticipated cutback in war production. Such appare 





unemployment as may exist will largely be 
caused by unavoidable delays in the recon- 
version of plants to peacetime production. 
It is likely to be limited to a few areas in 
which large cutbacks in war production will 
be made. General tax reductions could do 
little to help these isolated areas. 


“3. Inflation will continue to be a danger 
during the period of the Pacific war. ‘lax 
reductions at this time might be an im- 
portant factor in starting a runaway infla- 
tion, since they might increase the demand 
for civilian goods and services which is al- 
ready in excess of limited production, Fur- 
thermore, tax reductions at this time might 
weaken other anti-inflationary controls. 


“4. The armed forces are still called upon 
to endure personal and economic hardships.” 
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. : ¥ Ou 
them under wartime tax laws. The Com- We are still engaged in a bitter and costly i: on 
mittee felt that to defer such settlements Wat With Japan. Federal expenditures are the T 
might jeopardize chances of sustaining a COMtinuing at levels never thought possible staffs 
high level of business activity and employ- before the war. A large sector of our nies 
ment during the difficult transition years ©Conomy is still devoted to production tor} 
just ahead. war instead of turning out the goods and aaa 
payee services normally consumed in peace. As], 

Che program would seem to be noncon- long as these conditions prevail, I believe unkn 
troversial. It is to be hoped that the Con- it is generally accepted that no program of — 
gress will find it practicable to enact it tax reduction could be undertaken without *'°" 
speedily. If this is done, I believe that busi- risking serious inflation and endangering the 
nessmen will go ahead with their production orale on both the home front and the war whicl 
schedules and plans for the future, reassured front. past | 
that their special problems will receive every her ( 

sideratic sistent wit c ry’s _ futur 
ee yn consistent with the country’s —— a 

It has been pointed out that the recom- On the principle of first things first, | 0m 
mendations of the Joint Committee do not have thus far been discussing the interim jC" 
encompass any reduction in tax rates, More- period, its tax problems, and the proposals ners 
over, the Administration has taken the posi- or solving them. But these proposals are sid i 
tion that taxes should not be lowered until Tecognized by all concerned as only the “ee 
the end of the war with Japan. There are Opening chapter of postwar taxation. Phe ge" 
strong grounds for this position. The Joint basic problems of tax revision and tax re-} 
Committee, in explaining why they do not uction for the postwar period still remain. Che 
recommend that existing tax rates be re- You will note that I bracket the problem]. | 
duced at the present time, make the follow- Of revision of the tax structure with the og 
ing statement in their report: problem of tax reduction. I am sure you il 

- i : have also noted that all of the postwar taxf. © 

1. Federal expenditures can be expected pjans thus far advanced by private groups, J“"° “ 
to remain at a high level after victory in ¢ g., the Twin Cities Plan, the Ruml-Sonne publi 
Europe, and thus the need for revenue will Pjan, the Committee for Economic Develop- J °"S" 
not be greatly lessened. With the war con- ment Plan, and the CIO Plan, have coupled J**** 
tinuing on one front, it has been estimated structural changes in the tax system with _— 
that the Federal Government will spend for downward revision of tax rates. Tax re- ssi 
war alone at the annual rate of about duction serves as an effective lubricant for} '"™’ 
$70,000,000,000. tax readjustment. The goal towards which} "©" 
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people both inside and outside the govern- 
ment are working is thus not only lower 
taxes, but better taxes. 
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Let me hasten to add that although the 
direction of tax rates will clearly be down- 
ward, how far down they will go is not yet 
apparent. However, any realistic appraisal 
of the federal government’s postwar reve- 
nie requirements makes it clear that reduc- 
tions will be far less than many people have 
allowed themselves to believe. Estimates 
of these requirements almost universally run 
three and four times as high as our pre- 
war federal tax yield. If we are to avoid 
a large and chronic federal deficit, we will 
have to retain a strong and productive tax 
system after the war. Taxes can and will 
be reduced, but the reductions will have to 
be selective and will have to be made with 
an eye to maintaining a high level of busi- 
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Fur- J ness activity and employment. The limited 
micht | scope of possible tax reductions makes it all 
Is. the more important that every reduction be 
— carefully geared into a tax program de- 
idea * signed to strengthen the postwar economy. 
ile Questions of the level and shape of taxes 
“es are | (0 Come are receiving the full attention of 
ossible | tte Treasury and the Joint Committee tax 
a aes staffs. The level of postwar taxes will, of 
‘on for § COUTS® depend on the volume of govern- 
ange ment expenditures and on changing economic 
fe As f Conditions. With the final revenue goal 
olicak unknown, study and planning as to tax levels 
ram of § Must proceed in terms of alternatives— 
vithout | “ternative rate schedules, exemptions, and 
sgering the like—to meet the various situations 
he war which may develop. On the other hand, 





past experience in taxation provides a num- 
ber of guideposts as to the structure of 
iuture taxes. Hence, advance planning as 
to the kinds of taxes suited to our postwar 
needs can more readily go forward in con- 
crete terms. You may be interested in an 
account of some of the problems the tax 
staffs are studying and some of the con- 
siderations they are taking into account in 
their search for solutions. 
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tax Te- ‘ 

remain. | The Excess Profits Tax 

yroblem ‘ 

ith the From our many conferences and exten- 
ire yous! correspondence with taxpayers, certain 
ate ‘tax § '™Pressions emerge as to which problems 
croups, | °¢ UPpermost in the minds of the taxpaying 
1-Sonne public. Probably the major concern of 
Yevelop- | USinessmen is whether—and when—the ex- 
coupled cess profits tax will be repealed. Business- 
m with |men have generally expressed the belief that 
Tax te they could not live with this tax as a con- 
cant forg "ng postwar measure. In this connec- 
is which§ iO". one may observe that the tax was 
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adopted solely as a tax on excessive war 
profits and that there is no evidence of any 
intention to continue it after war profits 
disappear. 


The so-called double taxation of corpora- 
tion dividends is another major concern of 
taxpayers who are looking at the shape of 
the postwar tax structure. As you know, 
it is claimed that the imposition of one tax 
on the corporate income and another tax 
on the dividends received by the stockholder 
results in unfair double taxation. This as- 
sumes, of course, that the stockholder bears 
the final burden of the corporation income 
tax as well as of the tax on the dividends. 
To the extent that this assumption is cor- 
rect, double taxation is a real problem. But 
to the extent that the corporation tax is 
shifted away from the stockholders in the 
form of higher prices to consumers or lower 
wages to employees, double taxation is more 
apparent than real. This question of who, 
in the last analysis, bears the burden of the 
corporation income tax cannot be ignored 
in grappling with the double taxation 
problem. 


Alternatives 


Numerous alternative methods of treating 
corporate income have been suggested. 
Some would virtually abolish the present 
corporation taxes. Others propose tax credits 
under the individual income tax with respect 
to dividends received. Still others would 
subtract from the corporation’s taxable in- 
come the amount of dividend payments 
made to stockholders. These different ap- 
proaches reflect more than merely the per- 
sonal idiosyncrasies of their proponents. 
They flow from sharp differences of opin- 
ion regarding three basic questions, namely, 
(1) whether or not it is proper and desirable 
to tax income to corporations at all, (2) 
who bears the final burden of the corporate 
tax, and (3) how difficult it would be to ad- 
minister and comply with the various pro- 
posed solutions. 


If corporations could always be counted 
on to distribute all of their income, the same 
final tax result could be achieved by any one 
of several methods. It would be immaterial, 
tor example, whether we simply abolished 
the corporation tax, or converted it into a 
withholding tax, or allowed dividends, like 
interest, to be deducted in computing cor- 
porate taxable income. But in fact, cor- 
porations do not, and cannot be expected to 
pay out all of their earnings. The setting 
aside of reserves for contingencies has long 


[Continued on page 630] 
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Mr. Krekstein, a Certified Public Accountant, is the co-author of Corporate 
Taxation and Procedure in Pennsylvania (by Stradley and Krekstein) and 
former Deputy Secretary of Revenue and Director of the Bureau of Corpo- 
ration Taxes, Commonwealth of Pennsylvania 





N EN WHO CREATE LAWS know 1. Declared value excess-profits taxes are 

































how inevitable it is that their laws deductible from income. In 
should change, but in the next few years In the 1943 act, when the rate of tax was mm § 
corporation tax law is likely to undergo joquced from 7% to 4%, deductions for benef 
more than the usual degree of alteration Cateeeh temaein ox ene profits tax” were 4 oro 
in the courts and legislatures of the coun- not allowed. The Commonwealth ruled that Jo" 
try. At the recent legislative session, for this included declared value excess-profits after 
example, Pennsylvania made significant tax, and even though deductible in arriving plied. 
changes in its corporate tax laws, and with at cat income returned to the federal gor loss 
the complex and interdependent structure of ernment, it was not deductible for corporate pet 
today’s business, legislative trends are by net income tax purposes. The act clarifies} Th 
no means confined within state borders. this point and is effective immediately upon J of ne 
What the courts and legislative bodies do it, ‘final enactment. It would appear to ap- f insid: 
in one state affects interstate business re- ply to 1943 calendar year incomes and in- the n 
gardless of state of origin and reflects cur-  Coines for fiscal years ending in 1944 by tl 
rent legislative trends regardless of the , i. a 
individual states in which they originate. A 2. Gains or losses arising from the dis- fagcu; 
survey of court action in Pennsylvania dur- posal of real estate or tangible personal J yoy) 
ing 1944 was presented in TAxeEs in Janu- property are now specifically allocated ac- J eyce. 
ary and February of this year (“Pennsyl- cording to the location of the asset. The Joa) | 
vania Corporate Taxation Rules Established act further covers exchanges as well as 
in 1944” by I. H. Krekstein, pp. 14, 152), sales. _ 3. 
and now Pennsylvania’s corporate tax law ‘Ties sotcliines cod a ents db eo — 
is again ready for the microscope so that versies Pe the treatment of profits and cso 
peseglier oi ay neanien the new legislative changes losses arising from the disposal of tangible ]. Th 
to which it has been subjected and perhaps property. The acts of the years 1935 to inter 
sense the direction of its evolution—and the 1943 ake ae provided only for the spe- )coMt 
evolution of corporate tax law generally. dike steneiion of gains. Under the De- All « 
The important amendments are discussed partment of Revenue’s regulations issued in J"°W 
under the following headings, the House bill 1938 it was permissible -to offset capital J 
number being indicated for each: (1) Cor- losses against capital gains within and with- “a 
porate Net Income Tax Act; (2) Gross Re- out the Commonwealth respectively. But cola 
ceipts Tax; (3) Fiscal Code; (4) Capital if the losses in Pennsylvania exceeded the “a 
Stock and Franchise Tax; and (5) Loans Tax. gains within the state, a flat deduction for nee 
the excess was not permitted. In Common- of ¢! 
Corporate Net Income Tax Act wealth v. Liggett Drug Company, Inc., de- + 
House Bill 80 cided by the Dauphin County Court 4 
October 30, 1944, the Commonwealth’s posi- i 


Besides continuing the tax at the 4% rate tion was sustained. In this case, the tax- 
for the two calendar years 1945 and 1946, payer sustained a loss on the sale of real 
and the fiscal years ending in 1946 and 1947, estate situated in Pennsylvania which ex- 
the act makes the following changes: ceeded the net income returned to the fed- 
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te eral government, and contended, therefore, 
nd that there was no corporate net income tax 
~~ liability for the year in question. The court, 
in deciding against the’ taxpayer, recog- 
nized the inequity of the statutory provi- 
sion. Obviously, the amendment seeks to 
correct this unfair condition. 
xes are 
In considering this change in the law, it 
{Will be observed that it does not always 
oo ‘i benefit the taxpayer. If the net capital loss 
es occurs outside the state, it is added to net 
Byrn income returned to the federal government, 
| f after which the allocation fractions are ap- 
5d " plied. The taxpayer only gains when the 
saan loss results from the sale or exchange of 
nner the tangible property in Pennsylvania. 
slarifies } The act is still silent on the treatment 
ly upon fof net losses outside of the state or gains 
- to ap- Jinside the state where they are in excess of 
and in- §the net income returned to and ascertained 
by the federal government after applying 
_ |the allocation fraction. It would be safe to 
he dis- J assume, however, that the Commonwealth 
ersonal F would not impose a tax on an income in 
ited ac- fexcess of the amount returned to the fed- 
t. - he feral government. 
“2. Pie gross receipts allocation fraction 
is now constructed in a somewhat different 
contro- Fway. 
its andy , 
rancible |. [he proceeds from rentals and royalties, 
1935 to |mterest and dividends, and construction 
he spe- [Contracts are allocated by special methods. 
he De All other gross receipts, according to the 
ssued in J2eW act, are assignable to Pennsylvania, 
capital |*cept those which the taxpayer can show 
id with- pete “negotiated or effected in behalf of 
y. But the corporation by agents or agencies chiefly 
and ds situated at, connected with, or sent out 
_. ¢ _ {fom premises for the transaction of busi- 
tion 10F tress maintained by the taxpayer outside 
eT ad of the Commonwealth.” 
.y de- 
oan on | Lhe treatment of proceeds from rentals 
h’s posi- and royalties, and dividends and interest 
the tax- pe™mains the same as in the old act. But 
ae oa the allocation of construction contracts is 
Mich ex: entirely new and no doubt is intended to 
the fed- p°vercome the rules established by the court 
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Pennsylvania’s Corporate Tax Law Changes 


in Commonwealth v. Rust Engineering Com- 
pany, decided by the Dauphin County Court 
on September 18, 1944. In this case, it was 
held that the proceeds from construction 
contracts were gross receipts as contem- 
plated by the Act, but that construction con- 
tracts were not sales. The old act provided 
that the “denominator is the amount of the 
taxpayer’s gross receipts from all its busi- 
ness,” but that the numerator could consist 
only of the kinds of gross receipts that were 
specifically enumerated. Since the act made 
no mention of construction contracts, the 
court held they could not be considered in 
the numerator of the fraction, with the re- 
sult that they were included in the denom- 
inator but not in the numerator, regardless 
of the place where the contract was per- 
formed or the office from which the tax- 
payer’s representative effected or negotiated 
the contract. 


Under the new act, all gross receipts are 
subject to allocation—those specifically 
enumerated (rents and royalties, interest 
and dividends, and construction contracts), 
according to the respective method pre- 
scribed, and all others are assignable to 
Pennsylvania unless the taxpayer shows that 
they arose from the efforts of the taxpayer’s 
representative working from premises main- 
tained in another state. 


In Commonwealth v. Eaglis Corporation, 
decided on July 31, 1944, by the Dauphin 
County Court, it was held that the proceeds 
from the sale of securities are sales as con- 
templated by the act and are subject to allo- 
cation like other sales, and that the proceeds 
from called and matured bonds are gross 
receipts as contemplated by the act, but 
should not be included in the numerator 
because they were not specifically enumer- 
ated. However, the Commonwealth was 
reluctant to recognize these rules in all 
cases. This doubt should now be dispelled, 
because all gross receipts are subject to 
allocation in the new act. 


Perhaps this should also include the pro- 
ceeds from monies borrowed by the tax- 
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payer and monies received in payment of 
loans. According to the new act, if such 
proceeds are “negotiated or effected in be- 
half of the corporation by agents or agencies 
chiefly situated at, connected with, or sent 
out from premises for the transaction of 
business maintained by the taxpayer outside 
of the Commonwealth”, they should be 
treated in the same way as the proceeds 
from the sale of securities and matured and 
called bonds, and go into the denominator, 
but not the numerator of the fraction. 


The act now provides that the proceeds 
from construction contracts should be allo- 
cated according to the location of the con- 
struction. If the activities in connection 
with the contract are performed partly 
within and partly without the state, the 
gross receipts are to be apportioned accord- 
ing to the ratio of direct and indirect costs 
within or without the state to total direct 
and indirect costs. Thus, if the construc- 
tion contract requires fabrication in a state 
other than the one in which the construc- 
tion occurs, the proceeds would have to be 
divided according to the proportion that the 
direct and indirect costs involved in the 
fabrication would bear to the total costs. 


4. No interest is to be charged on tax 
deficiencies arising from changes made by 
the federal government unless payment is 
made more than thirty days after the tax- 
payer receives notice of the change. There- 
after, interest can be charged at the rate 
of 6% per annum. 


The act does not define what constitutes 
notice. It has been the practice of the De- 
partment to consider the date of the notice 
and demand for payment from the Collec- 
tor of Internal Revenue as the date of no- 
tice, thirty days after which a report of 
change is due, and perhaps it can be as- 
sumed that the same notice will serve as 
the notification contemplated by the amend- 
ment. This change in the law is directly 
in line with the decision of the court in 
Commonwealth v. Bell Telephone Company, 
decided by the Dauphin County Court on 
July 17, 1944. 


5. Resettlements pursuant to reports of 
change in corporate net income, where peti- 
tions for review have been filed, or appeals 
have been taken, are now deemed to be 
part of the original settlement, and no sep- 
arate petition for review or appeal is re- 
quired. It will no longer be necessary to 
file petitions for review and subsequently 
take appeals following resettlements in ac- 
cordance with the report of change, if a 
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petition for review or an appeal is already 
pending. 


Although the act was passed on April 1], 
which is prior to the date on which the 1944 
returns were due, there is considerable 
doubt as to whether most of its provisions 
would apply to 1944 reports. However, 
since the section allowing a deduction for 
declared value excess-profits tax is specific 
as regards the years to which applicable, 
and the section relating to filing “petitions 
for review and appeals on resettlements 
of reports of change where appeals are 
pending” is procedural, both would apply 
to 1944 reports. Under the rules of statu- 
tory construction, ‘unless there is a specific 
provision making an act retroactive, the 
presumption is that it has no such effect. 
This is borne out by the decision of thi 
court in Commonwealth v. Curtis Publishing 
Company (348 Pa. 424 (1944)), holding that 
the Corporate Net Income Tax Act of 1937, 
approved on April 7, 1937, did not apply to 
1936 returns. 


When the bill was first introduced, there 
was a provision specifically imposing the 
tax on corporations receiving rent or other 
income from property in Pennsylvania. || 
was the purpose of this provision to over- 
come the effects of the Delaware River Rail- 
road and Bridge Company and the Reading 
and Southwestern Street Railway cases. 


In Commonwealth v. Delaware River Rail- 
road and Bridge Company (48 Dauphin 
1-1939), the court held that a domestic cor- 
poration is not subject to the tax whien it 
is not doing business within the Common- 
wealth. Section 2 of the 1935 act defines 
corporations as those “doing business. in 
this Commonwealth or having cap- 
ital or property employed or used’’ in the 
Commonwealth. Section 3 of the act im- 
poses the tax and states the only basis for 
the tax as being “for the privilege of doing 
business in the Commonwealth.” The case 
involved a company which had leased its 
entire assets to an operating railroad com- 
pany for a term of 999 years, collecting rents 
and distributing them in the form of divi- 
dends to its stockholders. As an aside, | 
should like to mention that the compan! 
was not subject to the federal capital stock 
tax for the reason that it was not “doing 
business”. 


To overcome the effect of this decision 
the imposition-of-tax section of the act was 
amended in 1939 to correspond with the 
definition of corporations subject to tax if 
Section 2. 
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ready The same question was raised in Com- 
“B monwealth v. The Reading and Southwestern 
7 Street Railway Company, decided by the 
ril Hi, Dauphin County Court on August 30, 1943. 
© 1944 The facts in this case were similar to those 
erable § «the Delaware River Railroad and Bridge 
nena» Company case. The court, in its decision, 
wevel, B tated that “doing business in this Com- 
on lor jonwealth and having capital and property 
pecific employed in this Commonwealth are syn- 
icable, onymous and equivalent terms when used in 
titions# axing statutes, and the addition of the 
ments # hatter phrase made to the Act of 1935 by the 
Is are Act of 1939 did not extend and broaden 
apply the scope of Section 3 of the Act of 1935.” 
— Thus, despite the amendment, the “doing 
PEcricE of business” is still a requisite for being 
— subject to the Pennsylvania Corporate Net 
a “a Income Tax Act. 
ishing It would be in order to offer a word of 
1g that# caution in interpreting the effect of these 
yf 1937.8 decisions, since it has not been overcome 
»ply tof by the proposed amendment to the Cor- 
porate Net Income Tax Act which was 
" taken out of the bill. The interpretation of 
ce they "Ot doing business as intended by the 
gai Federal Statute and Regulations concern- 
ria. a Ms the federal capital stock tax does not 
ane control the determination of what consti- 
oy Rajl-h tes the doing of business for the purpose 
Reading the Corporate Net Income Tax Act. 
S. In Commonwealth v. Budd Realty Corpo- 
._ | ration, decided on November 8, 1943, the 
er Rail- Dauphin County Court held that the com- 
auphin pany exercised the privilege of doing busi- 
tic COTE ness in Pennsylvania and was liable for the 
when itf tax. This conclusion was reached despite 
MMONE the ruling of the United States Treasury 
defines Department that during the year in question 
ness Mi the taxpayer was not doing business under 
ng CaP the Federal Capital Stock Tax Act. A 
‘in thell study of the facts in this case clearly shows, 
act im-f however, that the activities of the company 
yasis {orf were more extensive than in the two cases 
of doing§ previously discussed, and the court found 
“he case that the corporation was exercising its cor- 
ased its| porate powers. Each case, therefore, must 
ad com-f be considered on the basis of its own peculiar 
ng rents facts and circumstances. 
of divi- 
aside, I Gross Receipts Tax—House Bill 64 
-ompan 
‘al stock This act extends the 14-mill rate on the 
t “doingl| gross receipts of public utility companies for 
the further period of the two years ending 
decisiong December 31, 1945 and 1946. 
act wai There are two changes in the law. The 
with thef first restricts the measure of the tax on elec- 
to tax iM tric utility companies to the sales of electric 





energy, thereby eliminating such income as 
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from the sale of appliances, service charges, 
etc. The second requires annual instead of 
semiannual payments and reports. Pay- 
ment of the tax and annual reports are now 
required on February 1 of each year cover- 
ing the preceding calendar year. 


Fiscal Code—House Bill 807 


This act makes the following procedural 
changes: 


1. A provision is included in Section 503 
for the filing of a petition for refund within 
a period of five years of the settlement or 
of the payment of the tax, under certain 
conditions. 


This provision parallels a similar pro- 
vision covering refunds under the one and 
two-year rules, the former referring to re- 
funds where a valuation question is in- 
volved, and the latter covering general 
refund claims. Under this amendment, where 
a refund is requested of taxes paid under 
the provision of an act subsequently held 
by final judgment of a court of competent 
jurisdiction to be unconstitutional, or under 
an interpretation of such provision subse- 
quently held by such court to be erroneous, 
the petition may be filed within five years 
of the settlement of the tax or the payment 
date, whichever last expires. 


2. It is provided that Section 710 be 
amended to require annual gross receipts 
tax reports and payments on February 1 of 
each year instead of semiannually, as previ- 
ously. This coincides with the amendment 
in the Gross Receipts Tax Act. 


3. Section 806 reduces the period from 
two years to one year for the imposition 
of interest on deficiencies arising from tax 
settlements. Ifa report is settled more than 
one year after it is filed, no interest can be 
imposed for the period intervening between 
the end of the one-year period and sixty 
days after the date of the approval of the 
settlement, unless the taxpayer has filed a 
written waiver permitting interest to run 
after the end of said period. 


4. Section 1103 concerning petitions for 
review is changed in three repects: 


(a) The petition can either specifically 
state the reasons upon which the petitioner 
relies, or can incorporate by reference the 
petition for resettlement. 


(b) A petition for review can be amended 
at any time prior to the hearing. 


(c) The Board of Finance and Revenue 
will be required to list and hear petitions 
within three months after they have been 
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received, but is not required to act in final 
disposition of the petition nntil six months 
after it has been received. 


5. It is provided that Section 1104 con- 
cerning appeals be amended as follows: 


(a) The affidavit is no longer required 
to contain the appeal and specification of ob- 
jections. It is required to be a separate 
instrument. 


(b) No questions shall be raised by the 
appellant that were not previously brought 
to the attention of the department making 
the settlement or raised in the petitions for 
resettlement or review, unless permitted by 
the court under certain circumstances. 


Under this provision, great care should be 
exercised in the preparation of petitions for 
review because the omission or the improper 
raising of an issue might prejudice the 
rights of the taxpayer in filing an appeal. 
Under the old provision, no new facts were 
admitted in evidence unless raised in the 
petition for resettlement or review; no 
reference was made to issues or questions. 


The Commonwealth, however, is now per- 
mitted to raise any question on appeal, and 
may introduce any facts in support of its 
settlement or in correction thereof, provided 
that thirty days’ notice of its intention is 
given the appellant. It should be noted that 
the Commonwealth is required to give notice 
of its intention only and not of the questions 
that will be raised. 


6. It is provided that Section 1105 will 
permit the Department of Revenue, with 
the approval of the Department of the Audi- 
tor General, to make resettlements within 
two years after the date of the settlement 
without obtaining permission from the Board 
of Finance and Revenue, as previously. 


7. Section 1108 eliminates the attorney 
general’s commission in appeal cases. 


8. It is provided that the Department of 
Revenue will be required in Section 1402 to 
make settlements of all tax and bonus ac- 
counts for which reports have been filed, 
and to make estimated settlements cover- 
ing periods for which reports have not been 
filed up to the date of any judicial sale. 
Previously, the Department was only re- 
quired to submit a certified statement of the 
account showing all unpaid taxes, bonus, etc. 


Fiscal Code—House Bill 223 


This amendment gives the Commonwealth 
the right to contest settlements of accounts 
by the Auditor General and State Treasurer 
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with persons having claims against the 
Commonwealth. In Section 1104 the Com. 
monwealth is empowered to file petitions 
for resettlement, petitions for review, and 
to take appeals to the Court of Common 
Pleas of Dauphin County upon failure oj 
the Auditor General and the State Treas. 
urer to properly set off claims of the Com. 
monwealth against taxpayers for any monies 
found to be due them. In Sections 1102, 
1103 and 1104 the Commonwealth is given 
the right to file petitions for resettlement, 
petitions for review, and to take appeals to 
the Dauphin County Court from any set- 
tlements of accounts of persons having 
claims against the Commonwealth. 


Thus, the Commonwealth is given express 
authority to take exception with and to 
appeal from the settlement of accounts by 
the Auditor General and State Treasurer 
with persons having claims against the 
Commonwealth, as well as to dispute the 
amount of any set-offs against sums found 
to be owing to taxpayers. 


It would appear that these new rights 
granted to the Commonwealth are to some 
extent concurrent with the procedure pro- 
vided in Section 1105 of the Fiscal Code, 
which authorizes the Department of Rev- 
enue, with the approval of the Department 
of the Auditor General, to resettle an ac- 
count within two years from the date of 
the original settlement. 


Capital Stock and Franchise Tax 
House Bill 806 


This act makes the following changes: 


1. Section 20 of the Act, which provides 
for the method of appraising capital stock, 
is amended by the elimination of the words, 
“not less however than,” referring to the 
three tests of value, and the substitution of 
the words, “taking into consideration.” 
The act, in its amended form, provides that 
the officers of the corporation will take into 
consideration: first, the average selling 
price of stock; second, the earnings and divi- 
dends; and third, the net worth of the com- 
pany, including the value of good will and 
franchises. Formerly, the act stated that 
the value of the capital stock should not be 
less than either of these three tests of value. 


It is not clear how this amendment wil! 
alter the position of the Commonwealth or 
the taxpayer, as the Pennsylvania valuation 
cases, including the most recent ones, have 
consistently held that all tests of value 
must be considered. The Pennsylvania 
courts have always indicated that the ap- 
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praisal of the capital stock of a corporation 
is a matter of judgment and common sense. 


| In spite of the language of the act, stating 


that the value of the capital stock shall not 
be less than any of the enumerated tests, 
the courts have pointed out that all of the 
tests must be taken into account. 


The taxing officials have likewise adopted 
this attitude in fixing the value of the capital 
stock of corporations, and although they 
would never admit that a formula is used, 
it has been obvious to those who are 
familiar with the valuation processes that 
all indicia of valuation are considered. 


2. Subsection B of Section 21 of the act 
is amended in several respects so as to make 
the allocations of capital stock for the pur- 
pose of computing the franchise tax on for- 
eign corporations agree with the previously 
discussed allocation provisions in the Cor- 
porate Net Income Tax Act. 


In the 1939 Corporate Net Income Tax 
Act, reference to offices “owned or rented” 
was changed to offices “maintained”, in con- 
nection with the allocation of wages and 
salaries and gross receipts. However, the 
Franchise Tax Act was not. similarly 
amended. Nevertheless, the Commonwealth 
adopted a practical attitude and applied the 
same rules to the allocation for franchise 
tax purposes as for corporate net income 
tax. In the present bill, the change has 
been made so that the acts are now identical 
in this respect. 


The other changes in the allocation frac- 
tions are exactly the same as the changes 
made in the Corporate Net Income Tax Act. 


The bill makes no change in the present 
provision concerning the manufacturing ex- 
emption. In the act of 1943, it is provided 
that the capital of foreign and domestic 
corporations “invested purely in the manu- 
facturing plant and business,” shall be re- 
lieved from the capital stock or franchise 
tax, whichever the case may be. The act 
further provides that the provision shall be 
effective January 1, 1945, unless hostilities 
of the present war have not ceased by that 
time, in which event the provision would be- 
come effective starting with the first day of 
the calendar year beginning after the date 
of the cessation of the hostilities. The act 
goes on to define the term “date of cessa- 
tion of hostilities in the present war”, and 
it would appear that this means the date 
as fixed by proclamation by the President 
of the United States or by concurrent reso- 
lution of either House of Congress, which- 
ever date is earlier. 


Pennsylvania’s Corporate Tax Law Changes 


Loans Tax—House Bill 78 


This act makes four important changes: 


1. Items of indebtedness held in any trust 
forming part of a stock bonus, pension or 
profit-sharing plan are not subject to loans 
tax, provided that such trust, “under the 
latest ruling of the Commissioner of In- 
ternal Revenue is exempted from federal 
income tax.” 


2. To overcome the effect of the decision 
of the Dauphin County Court in Common- 
wealth v. Atlantic Elevator Company, decided 
October 23, 1944, it will no longer be re- 
quired that an evidence of indebtedness held 
by a resident trustee for the benefit of a 
nonresident beneficiary in order to be ex- 
empted from the loans tax be received 
directly from the nonresident settlor. The 
evidence of indebtedness may now be ac- 
quired with the proceeds of money or prop- 
erty so received. 


3. The provision in Section 18 of the act 
imposing the burden on the taxpayer to 
prove that evidences of indebtedness are 
held by exempt holders has been removed. 
It is now only required that the treasurer 
of the corporation report the amounts of 
indebtedness held by residents of the Com- 
monwealth, “as nearly as the same can be 
ascertained.” Thus, the act is back to where 
it was prior to the 1937 amendment, which 
imposed the burden on the taxpayer. It 
will now be only a matter of exercising due 
diligence in accordance with the opinion of 
the court in the case of Commonwealth vw. 
Safe Harbor Water Power Corporation, 43 
Dauphin 415 (1937). 


4. The public loans, or municipal loans 
tax, previously imposed on counties, cities, 
boroughs, townships, school districts and 
incorporated districts in the Commonwealth, 
has been repealed. 


Approval and Effective Dates 


These five bills (modifying the corporate 
net income tax, the gross receipts tax, the 
Fiscal Code, the capital stock and franchise 
tax, and the loans tax) were approved on the 
following respective dates: H. B. 80, April 
11; H. B. 64, March 26; H. B. 807, May 15; 
H. B. 223, April 19; H. B. 806, May 16; and 
H. B. 78, May 28. Bills passed during the 
regular session of the Pennsylvania legis- 
lature become effective September 1, 1945, 
so come next autumn, Pennsylvania cor- 
porations will find themselves face to face 
with some new and important tax laws. 


[The End] 
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By GEORGE T. ALTMAN 


1. WHAT OF . .«- - the limitations on your right to render 
service to private companies? 


2. WHAT OF .-.- - your knowledge of matters pending in 
executive departments of the governmen 


Commander Gluick, our Shoptalker on leave with the Navy, prompted not so 


much by nostalgia as by concern for the postwar position of the thousands of 
attorneys, accountants and taxmen who are serving the government in some 
capacity for the duration of the war, asked Mr. Altman to look into the matter. 
The result is an authoritative piece on the limitations upon returning to private 


‘INCE THE BEGINNING OF THE 

WAR thousands of attorneys and ac- 
countants have been diverted from private 
practice into the military and civilian branches 
of the war effort. Most of them probably 
enlisted or were inducted into the Army, 
Navy or Marines. Many became, at the out- 
set or by promotion, commissioned officers. 
Thousands of others joined the civilian serv- 
ices, either as employees of the executive 
departments, such as the War Department, 
Navy Department or Treasury Department, 
or as members or employees of the various 
independent commissions, boards, and ad- 
ministrations, such as WPB, NW LB, OPA, 
and so forth. With victory assured and in 
part already here, all of them face a personal 
reconversion problem. 


bh 


A vital factor in that reconversion for 
many of them, perhaps even a majority, will 
be the right to render services to private 
companies and individuals in connection 
with matters pending in executive depart- 
ments and other offices of the government. 
Chief among such matters will, of course, 
be tax matters; but there will also be others, 
such as stabilization, renegotiation and ter- 
mination. Classified as to form, there will 
be claims against the government and claims 
by the government, and then again, many 
matters that are not claims at all, such as 
an application for a ruling on the tax effects 
of a specified transaction, or an application 
for approval of a salary adjustment. In 
scme cases, the services required will in- 
clude representation of the taxpayer or ap- 
plicant before the government office involved, 
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practice. 





or before a court or other tribunal; in others, 
the services required will consist only of 
assistance in the preparation of claims, pro- 
tests, applications, and so forth. In any or 
all of these respects, may an attorney or 
accountant who has just returned to private 
practice from war service, either military or 
civilian, render the professional services re- 
quired and receive compensation for them? 
That is the question. 


It is obvious, of course, that the govern- 
ment should prevent any person who is or 
has been one of its officers or employees 
from using the position which he has or did 
have to the government’s detriment. Based 
on that general principle are several statu- 
tory provisions. Under Section 109 of the 
Criminal Code,’ no person is permitted to act 
as agent or attorney in the prosecution of 
a claim against the United States, or to aid 
or assist in such prosecution, while he 1s 
an officer of the United States or a person 
holding any place of trust or profit in any 
of the executive departments of the govern- 
ment or under either branch of Congress. 
Under Section 113 of the Criminal Code, 
no person is permitted, while he is an officer 
or employee of the United States, to receive 
any compensation for service rendered or 
to be rendered, either by himself or anotlier, 
before any government department, bureau, 
officer or commission, in connection with 
any matter, whether or not a claim, in which 
the United States is directly or indirectly 





1U. S. C., Title 18, Sec. 198; R. S., Sec. 5498. 
2U. S. C., Title 18, Sec. 203; R. S., Sec. 1782. 
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. WHAT OF . .- - the two-year waiting period? 


4. WHAT OF . .« - Section 190 of the Revised Statutes? 


5. WHAT OF . .} .- the period six months after cessation 
. of hostilities ? 


6. WHAT OF .-.. renegotiation—termination— 


interested. Under Section 190 of the Re- 
vised Statutes,* no person is permitted to act 
as attorney or agent for prosecuting any 
claim against the United States within two 
years after leaving a position as officer or 
employee in one of the executive depart- 
ments of the government, if the claim was 
pending in any of such executive depart- 
ments while he was such officer or employee. 


The prohibitions under Sections 109 and 
113 of the Criminal Code, it may be observed, 
apply only during the period of government 
office or employment. Naturally, it would 
be inconsistent for any person in the service 
of the government to render at the same 
time service to another adverse to the gov- 
ernment’s interest. Some exemptions have 
heen made on what one might call the 
fringe of government employment. Thus a 
reserve officer not on active duty is not by 
virtue only of his status as a reserve officer 
subject to these provisions.* A retired offi- 
cer, although he receives compensation as 
such, is likewise exempt, except as to prose- 
cution of claims against the United States.° 
Also exempt are members of the selective 
service boards, such as draft boards, appeal 
boards, advisory boards for registrants, and 
so forth.© With these express exceptions, 
every officer or employee of the United States 
is subject to the prohibitions applicable dur- 
ing the period of government office or em- 


U. S. C., Title 5, Sec. 99. 
10 U. S. C. See. 372. 
> Section 113 of the Criminal Code as amended 
October 8. 1940. No such exemption is made 


¢ 


under Section 109. 


Returning to Private Practice 


income-tax cases of your clients? 


ployment. During that period he cannot 
render service to a private party in a matter 
in which the government is interested; nor 
can he share in compensation for such serv- 
ice rendered by himself or another." 


After the termination of his office or em- 
ployment the problem becomes a different 
one. It is that subsequent period to which 
Section 190 of the Revised Statutes applies. 
The purpose of that provision is the same, 
that is, to prevent an officer or employee 
from using his position, and the contacts 
and confidences which it makes available, 
against the interests of his employer, the 
United States. An officer or employee might 
not only make such use of his position dur- 
ing his period of employment, but afterwards. 
He might in fact leave his position for that 
very purpose. Section 190 was intended to 
block any such attempt. 


As pointed out above, Section 190 prohib- 
its any officer or employee in an executive 
department of the government, for a period 
of two years after leaving his position, from 
acting as attorney or agent, or in any manner 
aiding, in the prosecution of a claim against 
the United States which was pending in any 
of the executive departments while he was 
such officer or employee. Thus, under that 
section an employee of the War Department 
could not within two years after leaving 
such employment act as attorney or agent 
in the prosecution of a claim against the 
United States which was pending in the 


655 Stat. 861. 
7 Case v. Helwig, 65 F. (2d) 186 (1933). 











Treasury Department during the period of 
such employment. The section does not ap- 
ply to military personnel as such. An army 
officer is not by virtue of that fact alone an 
officer in the War Department, nor a soldier 
an employee in the War Department.* The 
same rule would apply to naval personnel. 
Unless appointed to a position in one of the 
executive departments, a member of the 
armed forces is not subject to the prohibi- 
tion of Section 190. Nor is a military or 
civilian member or employee of a nondepart- 
mental branch of the government, such as 
the war price and rationing boards.® The 
section, nevertheless, is clearly much broader 
than its purpose would seem to require. Be- 
cause of the apprehension that it would deter 
many persons from joining any of the nec- 
esSary war services in the executive depart- 
ments, the application of the section was 
suspended for the duration except as to 
claims involving any subject matter directly 
connected with which the person was em- 
ployed while an officer or employee of the 
government. 


A Limited Suspension 


This limited suspension of Section 190 was 
accomplished under an amendment of an 
act of April 28, 1942, and as a part of the 
title covering renegotiation.” The suspen- 
sion, however, is not applicable only to re- 
negotiation but is applicable to any matter 
arising in any of the executive departments.” 
The period of the suspension is from May 7, 
1940, to a date six months after the termi- 
nation of hostilities in the present war, as 
proclaimed by the President. In other 
words, no person is prevented by reason of 
service in an executive department, such as 
the War Department, Navy Department, 
and so forth, during any portion of the pe- 
riod indicated, from acting as attorney or 
agent in the prosecution of a claim against 
the United States immediately after leaving 
such service unless during his period of serv- 
ice he was directly employed in connection 
with the subject matter of the claim. Thus, 





8 31 Op. A. G. 471 (1919). 

® Op. A. G., December 9, 1943. 

2 Act of April 28, 1942, ‘‘Sixth Supplemental 
National Defense Appropriation Act, 1942’’, Sec. 
403 (j), as amended. This wartime suspension 
applies not only to Section 190 of the Revised 
Statutes but also to Sections 109 and 113 of the 
Criminal Code. The suspension, however, does 
not apply to the period of employment but only 
to the period following termination of employ- 
ment. The result is that the reference in the 
suspension provision to Sections 109 and 113 of 
the Criminal Code is without substantial sig- 
nificance. 

11 Op. A. G., November 6, 1943. 
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a naval officer attached to the Navy Price 
Adjustment Board during the war would 
not be prevented for that reason from aiding, 
after leaving the service, in the prosecution 
of a claim against the United States for 
income taxes unless the basis of the claim 
was related to, or in some way developed in, 
a renegotiation case with which he was con- 
nected. Nor, it seems, would he be pre- 
vented after leaving the service from aiding 
in the prosecution of a claim growing di- 
rectly out of a renegotiation order unless he 
had while in the service worked on the par- 
ticular renegotiation case. 





































































































Regulations Not Affected 





It must be borne in mind that the war- 
time suspension of Section 190 does not 
affect any departmental regulations author- 
ized by other provisions of law. Thus the 
Secretary of the Treasury is authorized to 
prescribe rules and regulations governing 
the recognition of agents or attorneys before 
his Department.” Under that authority he 
has issued Department Circular No. 230. 
That circular prohibits any former employee 
of the Treasury Department, within two 
years after termination of his Treasury em- 
ployment, from acting as attorney or agent, 
or as the employee of an attorney or agent, 
in any matter which was pending in such 
Department while he was employed therein, 
unless he first obtains the written consent of 
the Secretary of the Treasury or his duly 
authorized representative. Such consent will 
not be granted if the former employee, dur- 
ing his period of Treasury employment, gave 
personal consideration to the matter or had 
knowledge of the facts involved therein; nor 
will it be granted if he is or will be asso- 
ciated with a former employee who gained 
knowledge of the case while employed by 
the Treasury Department; nor will it be 
granted, except in the case of a former ad- 
ministrative officer or employee, such as the 
head of a unit, division, or section, or a 
former advisory officer, such as reviewer or 
conferee, if the applicant was during a pe- 
riod of two years immediately preceding the 
date of application employed in the particu- 
lar departmental or field section in which 
the matter was pending.” 


































































































































































The result is that a revenue agent cannot 
terminate his Treasury employment and 
then, before an interval of two years las 
elapsed, go to work as agent for the tax- 














22 Act of July 7, 1884, 23 Stat. 258, Sec. 3. 
18 Circ. 230, Sec. 2 (a). 
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payer on a case which was pending in his 
particular field section before he quit, even 
though he did not during the period of his 
Treasury employment have any personal 
connection with the case or any knowledge 
of the facts involved in it. This prohibition 
has not been affected by the wartime sus- 
pension of Section 190 of the Revised Stat- 
utes."* It is to be observed also that Circular 
230, unlike Section 190, is not limited to 
claims against the United States but applies 


11 See Day v. Laguna Land & Water Co., 1 Pac. 
(2a) 448 (Calif.), 2 ustc { 777. 


to any matter, whether constituting a claim 
or not. 


As to Section 190, moreover, its wartime 
suspension runs out, as already stated, six 
months after the termination of hostilities 
in the present war, as proclaimed by the 
President. The last day of those six months 
will, no doubt, be checked on the calendar 
by many thousands of officers and employees 
in the executive departments of the govern- 
ment. One day of government employment 
beyond that and their freedom from Section 


190 will be gone. {The End] 


George T. Altman is an attorney and C. P. A. in 


Los Angeles, California, and is well known to 


readers of this magazine for his analytical articles 


on the income, estate and community property 


phases of the federal law. 


NEW GASOLINE TAXES 


A Sen serene taxes on motor fuel or gasoline to raise revenue to match 
“\ Federal grants for post-war highway construction have been enacted by the 


states of Idaho, Iowa, Kansas and Oklahoma. 


The emergency tax rates have 


already been extended in New York, Ohio and West Virginia. 
Idaho.—Ch, 59 terminates the 1-mill per gallon tax on gasoline imposed by 


Ch, 223, Laws 1939. 


Ch. 194 increases the tax on motor fuels from 5 cents to 6 cents per gallon. 
The 6 cent rate is to prevail until March 1, 1947. 

H. B. 54 provides that motor fuel used for purposes other than in motor 
vehicles is exempt if purchased in quantities of 50 gallons or more, and that motor 
fuel used in vehicles exempt from registration because of ownership or residence 


is taxable. 
gallons are exempt. 


Sales of gasoline to the United States in quantities in excess of 300 


Iowa.—S. F. 229 increases the rate of tax imposed on motor vehicle fuel and 
liquefied gas from 3 cents to 4 cents per gallon. 
Kansas.—S. B. 306 imposes an additional tax of 1 cent per gallon on all 


motor fuel sold, used or delivered in the state. 


The tax is effective from the 





first day of the month following the month in which the governor and the com- 
mission shall publish findings in official state paper stating that moneys available 
to match Federal aid funds have been fully used. When the retirement fund is 
sufficient to pay all outstanding warrants the Governor must declare the tax 
terminated on June 30th following. 

Oklahoma.—H. B. 470 imposes a temporary additional tax of 2 cents per gallon 
on gasoline to be reported and collected as other taxes on gasoline are administered, 
and to expire December 31, 1946. 
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MONG THE THINGS which the lawyer 

-engaged in the general practice of law 
must come to appreciate in his attempt to 
understand the law of federal taxation is 
the disconcerting fact that fundamental con- 
cepts generally accepted as part of the 
organic body of common law are often dis- 
regarded for federal taxation purposes. 


















































The development of this process in the 
law of federal taxation which disregards 
common-law principles stems from the 
necessity of protecting the public revenue. 
To achieve this, a uniform system of na- 
tional taxation must be evolved which will 
apply equally to taxpayers in like situations, 
unaffected by their places of residence 
within the United States. Merely to state 
this proposition is to establish its justification. 






























































The law of federal taxation is largely in 
its formative stages. Its underlying con- 
cepts are flexible, permitting their extension 
or contraction in accordance with the na- 
tional objectives in taxation sought to be 
attained. Changing conditions and revised 
governmental policies as reflected by the 
rulings of the Treasury Department and the 
enactments of Congress frequently shift the 
emphasis, or broaden or restrict the scope 
of its application. 




































































The confusion results from two principal 
causes. First, Congress in drafting tax legis- 
lation often uses familiar legal terms which 
have acquired accepted definitions in local 
law. However, these terms are given defi- 
nitions under the respective tax statutes 
which differ materially from those ascribed 















































Disregarding the 


Can our federal tax laws be fashioned for a modern economy with tools of legal 
terminology fashioned for an earlier and outmoded economy? The question raised 
by Mr. Polisher is aptly answered with illustrative examples from the field 
of trusts, partnerships, future interests and gifts. 
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to them under local law. While this creates 
confusion, it is an inescapable consequence 
of building the structure of the law of fed- 
eral taxation with tools of legal terminology 
fashioned for, and for centuries adapted to, 
other types of business transactions. The 
alternative would be the creation of a new 
vocabulary of legal terms with the attendant 
perplexity which would accompany such a 
change. One is inclined to believe that the 
cure would be worse than the disease. 


Secondly, the confusion is increased by 
the decisions of the courts upon which falls 
the task of interpreting the statutes. One 
prominent federal jurist explains that what 
the courts try to do is to make effective 
what the legislative body has enacted with 
reference to the taxing power. Counsel for 
taxpayers endeavor to arrange the taxpayers’ 
transactions in such a way as to escape or 
reduce the burden of taxation. Such effort 
when honestly carried out is perfectly legiti- 
mate. It is inevitable that in the attempt 
on the part of taxpayers to escape or lessen 
the weight of their taxes and the simul- 
taneous effort of the taxing authorities to 
collect the taxes considered by them to be 
due, there is an unpreventable clash of in- 
terests. When these controversies are not 
resolved by compromise, litigation follows. 
Then it is that the courts must decide 
whether or not the particular transaction 
falls within the intended scope of the statute 
which imposes the tax. Many times the 
statute uses language which, if applied in 
its ordinary business sense, would produce 
a result that would make the tax law in- 
effective to accomplish the purpose which 
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the courts believe Congress intended. In 
such cases it would seem fair to say that the 
courts are not engaged in upsetting common- 
law concepts but rather that common-law 
limitations are not necessarily to be applied 
in the field of federal taxation. 


The Problem Illustrated 


A few illustrations will point up the prob- 
lem. In the law of trusts, the basic concept 
under common law recognizes the separa- 
tion of legal and equitable interests. This 
line of demarcation, however, is not ac- 
cepted in many instances for federal tax 
purposes. In Helvering v. Clifford, 309 U. S. 
331 (1940) [40-1 ustc J 9265], the Supreme 
Court announced some new and advanced 
principles of trust economics and federal 
taxation. There, an irrevocable trust was 
created by a husband with income payable 
to his wife for a term of five years, at the 
end of which the corpus was to be returned 
to him. The court held that where there is 
a short-term trust set up in an intimate 
family group, the transactions will be 
subject to special scrutiny for federal tax pur- 
poses. The economic realities of the situa- 
tion will be considered so that if the bundle 
of rights equitably and legally enjoyed by 
the family group before and after the trans- 
fer remains the same for all practicable 
purposes, the income of the trust will be 
treated as taxable to the settlor despite the 
creation ‘of the trust. This decision was 
handed down in the case of a short-term 
trust, but its rationale has been extended by 
later decisions so that the term of the trust 
is no longer a factor. A direct and concise 
statement of this philosophy is to be found 
in what Judge Jerome Frank said in Com- 
missioner v. Buck, 120 F. (2d) 775 (CCA-2, 
1941) [41-2 ustc $9520]: “We are ad- 
monished, too, that ‘ownership’ is not a term 
of inflexible meaning, and that what is rele- 
vant to ‘ownership’ in determining the 
niceties of rights or duties under the rules 
concerning trust estates may need to be dis- 
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regarded in applying the cruder test of tax- 
ability; in the law of trusts the cutting edge 
of the pertinent rule must be razorsharp, 
while in income tax law... the helpful 
image is rather that of a broadsword.” 


Similarly, in the case of reciprocal trusts— 
that is, where each settlor creates an ir- 
revocable trust, the benefits of which inure 
to the other settlor—the taxing authorities, 
supported by the decisions of the courts, 
treat the transaction as though each settlor 
had created the trust for himself. The trust 
property is included in his gross estate for 
federal estate taxation: Estate of Mary M. 
Cole, Deceased v. Commissioner, 140 F. (2d) 
636 (CCA-8, 1944) [44-1 ustc J 10,091]; and 
the beneficiary may be considered for fed- 
eral gift tax purposes the donor of a reciprocal 
trust formally created by another: Com- 
missioner v. Warner, 127 F. (2d) 913 (CCA-9, 
1942) [42-1 ustc § 10,177]. 


Partnerships 


Similarly, the common-law concept of a 
partnership is disregarded and the partner- 
ship unit taxed as a corporation where, 
despite its validity under local law, the 
partners in their agreement have delegated 
authority to several of their number to carry 
on the business for them and the partner- 
ship is not dissolved upon the death of any 
of the partners: Regulations 111, section 
29.3797-4; or a partnership between hus- 
band, wife and children may be disregarded 
for federal income tax purposes even though 
it is effectively created under state law be- 
cause of the control retained over the part- 
nership interests given by the husband to 
such members of the family: Losh v. Com- 
missioner, 145 F. (2d) 456 (CCA-10, 1944) 
[44-2 ustc J 9513]; or because the husband 
had not irrevocably divested himself of the 
subject matter of the gift and his economic 
position remained unchanged after the transfer 
of the interest in his business to his wife 
and the formation of a partnership between 
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Disregarding Common-Law Concepts 





them: Lusthaus v. Commissioner, — F. (2d) 
— (CCA-3, April 11, 1945). Furthermore, a 
partnership between husband and wife may 
be recognized under federal tax laws even 
in those states where husband and wife may 
not be partners: Felix Zukaitis, 3 TC 814 
(1944) [CCH Dec. 13,916]. 


Supreme Court Disregarded 
Common-Law Concepts 


The Supreme Court has recently indulged 
in disregarding common-law concepts. In 
Merrill v. Fahs, 65 S. Ct. 655 [45-1 usre 
{ 10,180], decided March 5, 1945, the court’s 
opinion announced an entirely new defini- 
tion of “adequate and full consideration in 
money or money’s worth”. Those of us 
who practice in the state courts have con- 
sidered it hornbook law that the considera- 
tion necessary to support a valid transaction 
under common law could either be a benefit 
to the promisor or a detriment to the 
promisee. In this case, however, the Su- 
preme Court declared that this is not to be 
the definition of “adequate and full con- 
sideration in money or money’s worth” 
under the federal estate and gift tax statutes 
because the consideration necessary for such 
a transaction must result in a “benefit to 
the transferor”. That it may be a detriment 
to the transferee is of no consequence. 


Another instance is the definition and 
treatment of “future interests”. Under the 
federal gift tax law, the concept of future 
interests in the law of property which in- 
cludes vested and contingent remainders is 
totally disregarded. Under state law, a 
vested interest is regarded as a present, 
matured interest in property. In applying 
the federal gift tax statute, a vested re- 
mainder is, nevertheless, a future interest if 
the enjoyment and possession of it are post- 
poned to a future date. Hence, the annual 
exclusion is not allowed for such gifts. In 
Helvering v. Hallock, 309 U. S. 106 (1940) 
[40-1 ustc § 9208], the Supreme Court stated 
that these future interest concepts under 
common law are the product of a medieval 
feudal economy founded upon land as its 
principal item of wealth while the basis of 
wealth in our modern economy rests largely 


upon intangibles and should be treated dif- 
ferently. 

Those of us who have had to do with 
gifts have generally recognized the elements 
necessary under common law to create a 
valid gift. Among them was the so-called 


“donative intent”—the intention on the part 
of the donor to make a gift. The Supreme 


Court in Blair v. Commissioner, 300 U. S. 5 
(1937) [37-1 ustc { 9083], held that the ele- 
ments necessary for a valid gift were to be 
determined by local law. Earlier, in Burnet 
v. Guggenheim, 288 U. S. 280 (1933) [3 uste 
{[ 1043], Mr. Justice Cardozo declared that 
the transfer must have the quality of a gift. 
Yet, in Commissioner v. Wemyss [45-1 ustc 
§ 10,179], decided March 5, 1945, the Su- 
preme Court, interpreting the pertinent pro- 
vision of the federal gift tax statute, stated 
that the presence of the donative intent is 
not necessary to establish a transfer as a 
gift. The tax attaches to the value of the 
property which the donor transfers in excess 
of “money’s worth” received by him: Sec- 
tion 1002, Internal Revenue Code (formerly 
Section 503, Revenue Act of 1932). 


Nor is it likely that the listed instances of 
disavowal of, or failure to apply, the funda- 
mental principles of the common law will 
complete the roster. As the process de- 
velops and the courts continue their effort 
to establish a national- scheme of federal 
taxation, other citadels will be stormed and 
overturned or by-passed. 


Revolution in Social and 
Economic Concepts 


True it is that those who pride them- 
selves upon their vision are convinced of 
the necessity for changes in basic principles 
and legal philosophies. They recognize thiat 
if our system of law is to be a living organism, 
capable of coping with and furnishing the 
controls required in a modern economy and 
in a progressive civilization, it must be re- 
sponsive to the demands of the times. They 
acknowledge, too, that we have been and 
are undergoing a virtual, though reasonably 
orderly, revolution in social and economic 
concepts with its concomitant disturbances 
of property rights heretofore considered in- 
violate. It is true that the history of juris- 
prudence in the United States records many 
instances of judicial legislation. Yet, under 
our system of constitutional government, 
we would rather hope that in this upheaval, 
the courts should not be the instrument 
through which the dislodgment of basic 
principles is accomplished. Such sharp re- 
versals in and denials of established rights 
should be effected through legislative 
channels. This is especially true because 
the elected representatives in the Congress 
are closer to the trends which affect their 
constituents and are obliged to face them at 
fairly frequent intervals to account for their 
actions. 
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Ii these shifting times demand a new code 
of legal and property rights, let the legis- 
lative arm of the government set about to 
enact it. We would not be treading on 
virgin soil. The annals of recent history 
reveal that in the revolutionary age which 
began with the American Revolution and 
ended with the defeat of Napoleon, there 
were two codes of legal rights proclaimed— 


the Bill of Rights appended to our own Con- 
stitution and the Code Napoleon, both of 
which were definitely inspired by and based 
upon changing social concepts. 


Then, Congress having enacted the new 
code into law, the courts could discharge 
their time-honored function of interpreting 1t. 


[The End] 





TREASURY WARTIME TAX POLICY 


( UR WARTIME TAX POLICY has 
-7 been to adapt the tax structure to 
achieve important wartime objectives. 


Through heavy wartime taxes a large 
part of the financial cost of the war is 
being paid currently by wartime civilians 
instead of being deferred to be met by re- 
turning service men and women. The 
large revenue collections during the war 
are restricting the growth of the debt, 
thereby moderating post-war fiscal and 
economic problems. By channeling billions 
of dollars of spending power into the 
Treasury, wartime taxes are strongly 
buttressing the program of economic 
stabilization. Civilian demands are thereby 
made more controllable and the strain 
is eased on direct controls, such as priori- 
ties, rationing, wage ceilings, and price 
ceilings. High taxes on war profits and 
on large incomes, moreover, have helped 
to gain popular acceptance of the stabi- 
lization program. 


The eightfold increase in tax yields has 
been accomplished in successive stages, 
thus minimizing shock to the economic 
system. Moreover, standards of equity 
in taxation have not been sacrificed. The 
test of taxation according to ability to 
pay has been met through heavy reliance 
on progressive taxes, through special re- 
lief provisions to alleviate hardships, and 
through continued efforts to close avenues 
of escape from just taxation. The budget- 
ing and payment of taxes have been 
made more convenient through the intro- 
duction of withholding and current pay- 
ment methods. Individual income tax 
returns and compliance have been greatly 
simplified. 

Wartime taxes must continue as long 
as war conditions require. For the post- 
war period, however, the tax system 
must be readjusted to the then existing 
fiscal and economic needs. A strong tax 


Treasury Wartime Tax Policy 


system must be maintained, for post-war 
expenditures will be far higher than pre- 
war expenditures and we should plan to 
reduce the debt as rapidly as economic 
considerations permit. But selective tax 
reductions and adjustments will be 
needed to encourage private expenditures 
for consumption and investment. Such 
measures are essential to the realization 
of full employment in a peacetime economy 
of free enterprise and competition. 


Timing the changes from the wartime 
tax structure to the post-war tax struc- 
ture will present an important and diffi- 
cult problem. Little, if any, reduction in 
tax rates should be anticipated until after 
the cessation of major hostilities on all 
fronts. An important factor affecting 
timing of downward adjustments is 
whether the transition and immediate 
post-war periods will involve continued 
inflationary pressures and, if so, at what 
point of time these will disappear. The 
premature relaxation of our efforts on 
the tax front might jeopardize. the con- 
tinuing success of the economic stabiliza- 
tion program. On the other hand, too 
great delay in adjusting the tax structure 
and rates might jeopardize the post-war 
maintenance of high levels of employ- 
ment and business activity. 





The problem of adjusting taxes to 
match the shift of emphasis from war- 
time objectives to post-war objectives 
will require foresight and coordinated 
action. The Treasury has been coop- 
erating with other executive departments 
and agencies and with the Congressional 
Joint Committee on Internal Revenue 
Taxation in the study of tax adjustments 
for the transition and post-war periods.— 
From Fiscal and Monetary Policy, An 
Extract from the Annual Report (made 
on January 3, 1945) of the Secretary of 
the Treasury to the Congress for the 
Fiscal Year Ended June 30, 1944. 











HEN A CORPORATION created 

under the laws of one of the forty-eight 
States contemplates the carrying on of busi- 
ness in connection with customers in one 
of the nine Canadian Provinces, important 
questions among those which arise are: 


1. Whether the corporation will be “do- 
ing business” in the Province in such a way 
as to be required to pay “initial taxes” for 
the privilege of conducting business with 
prospective Provincial customers. When 
application is made for such a privilege, 
payments are called for, either based on the 
capital stock of the company or in the form 
of stated amounts, usually referred to in the 
States as “initial taxes” or “entrance fees.” 


2. Whether compliance must be effected 


with additional Provincial requirements 
similar to those to be found in State ‘“quali- 
fication” statutes, calling for the filing of 
statements, copies of charters and the desig- 
nation of an agent for the service of process 
upon the company. 


3. Whether liability will arise for the pay- 
ment of any annual taxes imposed upon 
corporations by the Province. 


As in the States, the answers to these 
questions depend primarily upon the answer 
to the first query: Is the corporation “doing 
business” in the taxing jurisdiction? 


If the company is to be regarded as “doing 
business” in the Province under considera- 
tion, then, as in the States, liability arises 
to (1) the payment to the Province of the 
“initial taxes” or ‘entrance fees,” (2) com- 
pliance with the statutory requirements 
comparable to the “qualification” provisions 
in the States, culminating in the receipt of 
authority to do business in the Province, 
and (3) the payment of annual taxes which 
may be imposed by the Province upon cor- 
porations. 


“Entrance fees” or “initial taxes” are re- 
quired to be paid in every Province except 
New Brunswick, Nova Scotia and Prince 
Edward Island. In these three Provinces, 
an annual tax or fee, or a proportionate part 
thereof, is the amount paid which is com- 
parable to such fees or taxes. In Alberta, 
Quebec and Saskatchewan, the first pay- 
ment of certain annual taxes is made when 
entering the Province, in addition to the 
payment of entrance fees. 

In four Provinces, Alberta, British Colum- 
bia, Nova Scotia and Saskatchewan, a cor- 
poration from the United States desiring to 
carry on business is required to be “regis- 
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DOLLAR MARKET— 


The requirements in the Canadian Provinces 
that a foreign or extra-Provincial corpora- 
tion be “registered” or secure “a license,” 
where applicable, therefore correspond to 
statutory provisions in the States that a 
corporation “qualify” or obtain “a certificate 
of authority” to do business, as these ex- 
pressions are used in connection with cor- 
porations from other States or jurisdictions. 


A corporation organized in one of the 
Canadian Provinces which contemplates do- 
ing business in another Province is subject 
to the same requirements which have been 
mentioned as applying to a corporation from 
the United States. It is to be observed, 
however, that Quebec companies are not 
required to obtain a license to do business 
in Ontario, nor are Ontario companies 
obliged to obtain a license to do business 


Doing Business in Canada 


+" PROVINCES IS A PRE- 
REQUISITE OF DEVEL- 
OPING THIS BILLION 







in Quebec, and when one of such companies 
desires to enter the other Province, com- 
pliance need be had only with the remaining 
provisions applicable to foreign or extra- 
Provincial companies. Thus, Quebec com- 
panies entering Ontario are subject to the 
payment of initial fees, while Ontario com- 
panies going into Quebec are required to 
make a proportionate payment of the Quebec 
Annual Franchise Tax. 

It is to be noted that limitations exist 
upon the extent to which the Provincial 
requirements previously mentioned may be 
applied to a Dominion company, i. e., a 
company organized under the laws of the 
Dominion of Canada. (Dominion Com- 
panies Act, 1934.) 


The Privy Council, the highest court to 
which appeals from Dominion courts are 


599 




































































































































taken, ruled in 1921 in The Great West 
Saddlery Co., Ltd. v. The King, 58 Dominion 
Law Reports 1, that the Provinces of 
Ontario, Manitoba and Saskatchewan could 
not, by legislation, prohibit a Dominion 
company from carrying on business with- 
out first obtaining a license to do so. The 
court indicated that such legislation was 
ultra vires, i. e., invalid, as encroaching upon 
the prerogatives of the Dominion Parlia- 
ment. The companies involved were held 
not liable to penalties prescribed for having, 
without being licensed, carried on business 
and exercised their powers in these Provinces. 
The fact that Dominion companies have not 
since been regarded as required to be “li- 
censed” before doing business in any of the 
Provinces stems from this decision. 


A Dominion company, 


poration might be subject when doing busi- 
ness within the Provinces was drastically 
reduced during 1942. In that year, Proy- 
inces entered into agreements with the 
Dominion of Canada to suspend certain 
Provincial taxes during the war. These 
were principally taxes based on net income 
or net revenue, capital and places of busi- 
ness. The result was the virtual elimination, 
for the duration of the war, of Provincial 
taxes levelled against corporations as such. 
Among the taxes suspended were the Alberta 
income tax and the capital stock tax, the 
British Columbia, Manitoba and Prince Ed- 
ward Island income taxes, the New Bruns- 
wick tax on capital and tax on profits, the 
Nova Scotia tax on paid-up capital and tax 
upon net revenue, the annual registration 
fee being limited to $25, 
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it a daily penalty for failure 
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of registration | which is | Fertilizers 
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panies in the Provinces ! 
today. Asa practical mat- 
ter, Dominion companies “register” in Alberta, 
3ritish Columbia, Manitoba and Saskatche- 
want. The comparable requirements applied 
to Dominion companies in the remaining 
Provinces amount to less than “registration.” 


Abrasives 
Whisky 





The additional observation may be made 
that, in entering a Province, a Dominion 
company becomes subject to the general 
laws of the Province, including laws enacted 
with regard to mortmain, i. e., laws relating 
to the holding of real property by such a 
corporation. (John Deere Plow Co. v. 
Wharton, 18 Dominion Law Reports 353.) 


Provincial Annual Corporation Taxes 


The number of annual Provincial taxes 
to which an extra-Provincial or foreign cor- 
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Machinery, except farm | 


Shingles, wood 


Platinum or platinum metals 


in a statutory definition 
exempting those activities. 
Eight of the nine Prov- 
inces have, in their stat- 
utes, definitions relating 
to the doing of business. 
| In Alberta, British Co- 
_____—! |wmbia, Manitoba, New 
Brunswick and Quebec, 
these definitions indicate activities which are 
regarded as constituting the doing of busi- 
ness, while in Nova Scotia, Ontario and 
Prince Edward Island, the definitions out- 
line certain activities as not coming within 
the scope of “doing business” within the 
Province. 





In Alberta, this provision appears in the 
statute: “ ‘Carry on business’ means trans- 
acting any of the ordinary business of a 
foreign company whether by means of an 
employee or an agent and whether the com- 
pany has a resident agent or representative 
or a warehouse, office or place of business 
in the Province.” 


Somewhat similar provisions exist in 
British Columbia, New Brunswick and 
Quebec to indicate that the carrying on ol! 
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business within the Province means “any 
object or purpose for which an extra-pro- 
vincial company is established,”* or “ex- 
ercising any of its corporate rights, powers 
or objects in the Province”? or “exercising 
any of the corporate rights, powers or ob- 
jects of a company or possessing any prop- 
erty in the Province, or having therein a 
place of business”* within the meaning of 
the law. 


In Manitoba, the statute provides: “With- 
out limiting the ordinary meaning of the 
words ‘carrying on business,’ the taking of 
orders by travellers for goods, wares or 
merchandise to be subsequently imported 
into the Province to fill the orders, or the 
buying or selling of goods, wares or mer- 
chandise by correspondence, whether or not 
the corporation has a resi- 
dent agent or representa- 
tive or a warehouse or 
office or place of business 
in the Province, shall be 
deemed to be carrying on | 
business in the Province.” * 


Coal 


In New Brunswick, Petroleum, crude 
Nova Scotia and Ontario, Cotton goods 
such activities are not to Cotton, raw 
be regarded as the doing Fruits 


of business. The New 
Brunswick and Nova Scotia 
statutes are similar to the 
Ontario law, which reads: 
“Taking orders for or 
buying or selling goods, 
wares, and merchandise 
by travellers or by cor- 
respondence, if the cor- 
poration has no resident 
agent or representative or 
no office or place of busi- 
ness in Ontario, shall not 
be deemed a carrying on of business within 
the meaning of this Act.” ° 


Wool, raw 


Aluminum 








Few decisions are to be found in the re- 
ported cases in the Provinces which inter- 
pret these statutory definitions or otherwise 
throw light upon what constitutes doing 
business. In this respect the Provinces 
differ from the States, where, in the Federal 





1 British Columbia: The Companies Act, R. S. 
1936, Ch. 42, Sec. 178. 

*? New Brunswick: Corporations Tax Act, Sec. 
2, subs. ic. 

3’ Quebec: R. S. 1925, Ch. 26, Sec. 2, subd. 10, 
re-enacted by L. 1939, Ch. 19. 

* Rev. Stats., Manitoba, 1940, Cap. 36, Sec. 452. 

5’ New Brunswick: Corporations Tax Act, Sec. 
2, subs. 1c; Nova Scotia: R. S. 1923, Ch. 173, 


Sec. 30; Ontario: R. S. 1937, Ch. 252, Sec. 6, 
Subd. 2. 


Doing Business in Canada 


Leading Imports Over Four 
Decades, 1910-42 


Rolling-mill products 
Automobile parts 
Machinery, except farm 


Electrical apparatus 


Farm implements, etc. 
Rubber products 

Woolen goods, carpets 
Petroleum, refined 
Engines and boilers 
Sugar and products 
Books and printed matter 
Clay and products 


Flax, hemp and jute 


and State courts, there are decisions almost 
without number indicating whether a given 
degree of activity within a State by an un- 
licensed foreign corporation amounts to the 
doing of business so as to render such a 
corporation subject to qualification, taxation 
or the service of process, as the case may be. 


This marked contrast between the paucity 
of decisions under the Provincial statutory 
provisions defining the “carrying on of busi- 
ness” and the wealth of decisions available 
in the opinions of the State and Federal 
courts, classifying certain activities as con- 
stituting the doing of business and others, 
only slightly differentiated, as not constitut- 
ing “doing business,” is to be attributed in 
large degree to the interpretation of the 
“commerce clause” of the Constitution 
of the United States, 
around which so many of 
the decisions in the United 
States revolve. These in- 
terpretations have resulted 
in a virtual immunity of 
unlicensed foreign corpora- 
tions from the provisions 
governing qualification, 
State taxation and, to a 
considerable degree, serv- 
ice of process, in those 
instances where the ac- 
tivities of the corporations 
with respect to the given 
State have been found to 
be limited solely to the 
furtherance of “interstate 
commerce.”* The efforts 
of corporations to obtain 
the benefit of such im- 
munity have resulted in 
the innumerable American 
court rulings on “what 
constitutes doing business.” 

Due to an absence of a similar develop- 
ment in the courts of the Canadian Provinces, 
it may be said that the terms “carrying on 
business” and “doing business” have not ac- 
quired, in Canada, the more restricted mean- 
ing which they have been given under the 
laws of the various States. 





Power to Regulate Commerce 


In Canada, the Dominion Parliament has 
exclusive legislative power in all matters ex- 





6 This immunity, so far as it relates to State 
taxation, has been lessened in recent years as a 
result of rulings by the Supreme Court of the 
United States, particularly in decisions such as 
General Trading Co. v. State Tax Commision, 
64 S. Ct. 1028, 1030; McGoldrick v. Berwind- 

[footnote 6 continued on next page] 
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cept those specifically delegated to the Pro- 
vincial legislatures by the British North 
America Act of 1867,’ the fundamental law of 
the Canadian Constitution, which defines the 
respective powers of the Dominion and 
Provincial Governments. In this respect, 
the Canadian Constitution is the converse 
of that of the United States, for “the powers 
not delegated to the United States by the 
Constitution, nor prohibited by it to the 
States, are reserved to the States, respec- 
tively, or to the people.”* It happens, how- 
ever, that in both Constitutions the authority 
to regulate trade and commerce among the 
several States or Provinces, as the case may 
be, is lodged in the respective Federal Gov- 
ernments.” While, as noted, there are in- 
numerable interpretations of the “commerce 
clause” of the American Constitution, there 
are few decisions in which the comparable 
phrase in the Canadian fundamental law has 
been before the courts in Canada. 


Provincial “Doing Business” Decisions 


As in the States, it has been indicated by 
Provincial courts, that the mere institution 
of suit by an unregistered or unlicensed 
foreign corporation is not, of itself, to be 
regarded as an act of “doing business,” 
which would prevent the company from 


applying for the redress of wrongs under 
the laws.” 


The mere sale of its own capital stock by 
an unregistered foreign corporation in one 
of the Provinces was not regarded as a 
transaction in the course of or in connection 
with its business, and suit was permitted in 
that Province’s court to recover the price 
of the stock.” 


{footnote 6 continued] 

White Coal Mining Co., 309 U. S. 33; Stone v. 
Interstate Natural Gas Co., 308 U. S. 522; Mem- 
phis Natural Gas Co. v. Beeler, 315 U. S. 649. 

7 Article VI, Secs. 91, 92. 

8’ Amendments, Article X. 

®* British North America Act, 1867, Article VI, 
Sec. 91; U. S. Constitution, Article 1, Sec. 8. 

1” Lilly Co. v. Johnston Fisheries Co., (B. C.) 
10 Western Law Reporter 2; Standard Sanitary 
Mfg. Co., Ltd. v. Standard Ideal Co., Ltd., 37 
Quebec Official Law Reports, Superior Court, 33; 
Euclid Ave. Trusts Co. v. Young, 23 Ontario Law 
Reports 377, affirmed, 24 Ontario Law Reports 
447. 

11 Canadian Co-Operative Co. v. 
Saskatchewan Reports 143. 

22 Watrous Engine Works Company v, Okana- 
gan Lumber Company, 14 British Columbia Re- 
ports 238; Empire Cream Separator Co., Ltd. v. 
Maritime Dairy Co., Ltd., 38 New Brunswick 
Reports 309. 

13 Northwestern Construction Co. v. Young, 13 
British Columbia Reports 297; Empire Cream 
Separator Co., Ltd. v. Maritime Dairy Co., Ltd., 
38 New Brunswick Reports 309. 
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In several decisions, contracts have been 


ruled unenforceable in the Provincial courts ime 


where the contract was either made in the 
Province where the suit was instituted,” orl 


where the activity contemplated was to be 
carried on.” In another instance, however, 


prosecution of suit was permitted where thei 


contract was made within the Province in 
which suit was brought.” 


There are a few decisions which may b 
regarded as supplementing the statutory 
definitions of “carrying on business,” previ- 
ously mentioned. These definitions contain 
references to the presence of agents of 
extra-Provincial companies within the Prov- 
inces. Such corporations have been held 
to be “doing business” within a Province 
where there was a contract with local mer- 


chants, purchasing the corporation’s goods, 


whom it designated as its representatives 
within the Province,” where a resident was 
authorized to sell the corporation’s product 
at certain specified prices on commission,” 
and where the company maintained a stock 
of goods in public warehouses in the Prov- 
ince and had two resident salesmen who 


Eighty per cent of Canada’s industry de- 
pends on electricity for energy, and this 
man-made river gorge carved through solid 
rock will furnish water power for two huge 
generators creating additional 54,000 horse- 


power for Ontario war plants. 
Acme 
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Montreal, the metropolis of Canada and its greatest seaport (Acme photo) 


solicited orders in the Province which were 
filled from the warehouse stock.” On the 
other hand, a Dominion company, selling 
direct to a dealer within the Province and 


f having only one agent there, whose sole 


duty was to make adjustments on faulty 
products of the Dominion company, was 
held not to be doing business so as to be 
subject to the Province’s income tax.” 


The rule applied in the United States that 
an isolated transaction is insufficient to sub- 
ject a foreign corporation to the necessity 
of qualification,” has also been applied by 
courts in the Dominion of Canada.” 


% American Hotel Supply Co. v. Fairbanks, 41 
Nova Scotia Reports 444. 

13 Semi-Ready, Ltd. v. Hawthorne, 2 Alberta 
Law Reports 201. 

% Bessemer Gas Engine Co. v. Mills, 8 Ontario 
Law Reports 647. 

7 Re Income Tax: Act, (1932) and Procior & 
Gamble Co., (1938) 2 Dominion Law Reports 597. 

% Firestone Tire and Rubber Co. of Canada, 
Ltd. v. Commissioner of Income Tax, (1942) 4 
Dominion: Law Reports 433. 

1 Cooper Mfg. Co. v. Ferguson, 113 U. S. 727; 


International Fuel & Iron Corp. v. Donner Steel 


Co., Inc., 242 N. Y. 224, 151 N. E. 214; Dime 
Savings & Trust Co. v. Humphreys, 53 P. 2d 
665: Marchant et al. v. National Reserve Co. 
et al., 137 P. 2d 331. 


Doing Business in Canada 


From the data and observations given 
above, it will be seen that the question of 
liability to Provincial licensing, registration 
and taxation requirements is a less involved 
and technical question than that of liability 
to State qualification and taxation require- 
ments in a given state in the United States, 
since the Provincial requirements are not 
hedged about with interpretations relating 
to “interstate commerce” such as prevail in 
connection with statutory references to “do- 
ing business” or “transacting business” in 
the States. It may be said, therefore, that, 
generally speaking, a broader potential 
liability exists in the Provinces to com- 
pliance with tax and qualification require- 
ments than in the States. 


A final observation may be made that it is 
not unusual, where an American company’s 
proposed activities with respect to a num- 
ber of Provinces would require its regis- 


20 News Publishing Co, v. Armstrong Stage & 
Taxi Co., (19333 3 Dominion Law Reports 568; 
Halifax Hotel Co. v. Canadian Fire Engine Co., 
Ltd., 41 Nova Scotia Reports 97; Pacific Fruit & 
Produce Co. v. Dingle & Stewart, 65 Dominion 
Law Reports 64; Huclid Avenue Trusts Co. v. 
Hohs, 23 Ontario Law Reports 377; affirmed, 24 
Ontario Law Reports 447. 
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tration or licensing in those Provinces, to 
organize a Canadian company in one of 
the Provinces and register or license it, 
where necessary, in lieu of the American 
company. Certain psychological advantages 
are gained in this way. In addition, there is 
convenience in the segregation of the 
Canadian profits for tax purposes. A fur- 
ther consideration, if business is to be done 
in either Ontario or Quebec, or both, is that 
a company incorporated in one of these 
Provinces may do business in the other 
without being required to obtain a license, 
as noted early in this discussion. These 
are the most populous of the Provinces. 


As previously mentioned a Dominion 
company, while it may be obliged to “regis- 
ter,” is not required to be “licensed” before 
doing business in any of the Provinces. 
Therefore, where business is contemplated 
in all or nearly all Provinces, it may be 
more advantageous to organize a Dominion 
company under the Dominion Companies 
Act, as the expenses involved and formali- 
ties to be observed should be less than when 
the other types of companies are employed. 


[The End] 


Canada’s war-born shipbuilding industry, 
now in high gear, may develop postwar per- 
manence. Here workers are photographed 
from a crane against a background pattern 
of the keel assembly. Shipyards at Canada’s 
ocean and inland ports continue to turn 
completed cargo ships off the ways for use 
in the war with Japan and for carrying 
food to Europe. 


Toronto’s skyscrapers form sharp silhouettes against the sky (Acme photos) 
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Tax Exemption of Public Housing 
By SAMUEL ROSENBERG 


New York City’s public-housing program is used to show how tax exemption 








of public housing may affect municipal finances. 





T HE GREAT MAJORITY of the com- 
munities taking part in the public-housing 
program resorted to tax exemption as a 
method of meeting the required local con- 
tribution toward achieving rentals which 
would be within the means of the low-in- 
come families. This policy has been a sub- 
ject of controversy since the launching of 
the public-housing program. Impressive 
arguments have been presented both for 
and against the use of tax exemption. The 
favorable or unfavorable effects on municipal 
finances which would allegedly follow have 
often been advanced as important reasons 
for or against the employment of this device. 
This article concerns itself solely with the 
financial aspects of tax exemption, neither 
advocating nor opposing its use. It attempts 
to estimate the possible effect of the con- 
tinued use of tax exemption on New York 
City’s finances, in the light of the accumu- 
lated experience with it in the field of public 
housing. 


The Effect of Existing Projects 


By the end of 1943 there were in New 
York City only thirteen public-housing proj- 
ects accommodating about seventeen thou- 
sand families. The effect of tax exemption 
of twelve of these projects on the municipal 
revenues can be seen from Table 1. 


Table 1 shows that the taxable value of 
the sites (land and improvements) now occu- 
pied by the ten projects built by the 
New York City Housing Authority* was 
$14,197,199. The taxes levied on these prop- 
erties in the year prior to their acquisition 
by the Authority amounted to $421,494; but 
due to delinquencies the taxes actually col- 
lected amounted to $214,320. On the other 


1The Harlem River and Williamsburg Houses 
were built by the Housing Division of the Pub- 
lic Works Administration; the New York City 


Housing Authority acted merely as a_ local 
agent. 


Tax Exemption of Public Housing 





hand, the New York City Housing Authority 
estimated that, for the fiscal year of 1944-45, 
taxes and payments in lieu of taxes to the 
city by the ten projects occupying these 
sites will amount to $418,911, a gain of 
$204,591 or 95 per cent. Assuming that every 
dollar of delinquent taxes could be recov- 
ered through the city’s tax lien procedure, 
the annual payments on these projects 
would be only $2,583 less than the amount 
of taxes that were collectible from the sites 
before acquisition. The possibility of an in- 
crease in tax delinquencies of properties 
irom which the tenants of public housing 


projects are drawn must, however, be recog- 
nized. 


Possible Effect of the Whole Program 


Although the amount of taxes lost thus 
far has been relatively small, it is alleged 
that the effect of tax exemption on the city’s 


finances may become considerable if the 
whole public housing program is ever car- 
ried out. A few figures on this point would 
be instructive. The total development cost 
of the first ten projects built by the New York 
City Housing Authority and containing 
14,275 apartments was $69,767,861. The aver- 
age total development cost per apartment 
was about $4,880. The assessed valuation 
of the sites (land and buildings) on which 
the ten projects were built was $15,276,000 
at the time of acquisition; in other words, 
the assessed valuation of the sites consti- 
tuted 22 per cent of the total development 
cost. Annual taxes and payments in lieu 
of taxes for the 1944-45 fiscal period will 
amount to $418,911 or $2.74 per $100 of the 
assessed valuation of the sites at the time 
of acquisition. These data appear in Table 2. 

Assuming for future projects, on the aver- 
age, the same costs, the same ratio of the 
assessed valuation of the acquired sites to 
the total development costs, and the same 
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TABLE 1—Effect of Acquisition of Sites for Public Hoy 
(1) 


Total Assessed 
Valuation of 
Site in 
Year Acquired 


(2) 
Assessed Valu- 
ation of Exempt 

Property on 
Acquired Site 


(3) 
Assessed Valu- 
ation Subject 
to Taxation 
(1 minus 2) 


Names of Projects 
Occupying the 
Acquired Sites * 


Year 
in Which 
Site Was 
Acquired 


First Houses 
Harlem River 
Williamsburg 
Red Hook 
Queensbridge 
Viadeck (Federal) 
Viadeck (City) 
South Jamaica 
East River . 
Kingsborough 
Clason Point 
Fort Greene 


1934 
1935 
1935 
1938 
1938 
1939 
1939 
1939 
1940 
1940 
1940 
1940 


$ 487,000 
825,000 
3,005,700 
1,250,650 
1,685,800 
2,524,300 
435,000 
301,250 
1,459,850 
1,526,374 
153,625 
5,451,750 


$19,106,299 


None 
None 
46,400 
73,000 
None 
61,500 
219,500 
5,000 
135,000 
433,300 
None 


151,100 


$ 487,000 
825,000 
2,959,300 
1,177,650 
1,685,800 
2,462,800 
215,500 
296,250 
1,324,850 
1,093,074 
153,625 
5,300,650 


9,006 
39,083 
32,244 

4,547 
58,489 


DR Ph KH PH WH PO PO LS PO YS ID PO 


$1,124,800 


Totals 


$17,981,499 


Per Cent of 


Assessed Valuation 100 
1From a table entitled ‘‘Tax Delinquencies 

Prior to Acquisition of Site’’ supplied to the 

writer by Joseph L. Kaszubski, Comptroller of 


5.89 94.11 


2No data are available to the author om\ew 
site occupied by the Edwin Markham projq 








the New York City Housing Authority. 





rates of payments in lieu of taxes, the fol- 
lowing estimates can be made. The total 
development cost of 500,000 dwelling units 
(500,000 being the number of families alleg- 
edly occupying substandard apartments in 
this city) would be about $2,440,000,000. 
The total assessed valuation of the sites 
(land and buildings) at the time of acquisi- 
tion would be about 22 per cent of the total. 
development cost or $536,800,000. Annual 
taxes and payments in lieu of taxes on the 


500,000 dwelling units would approximate 
$14,708,320. 


What would be the effect of tax exemp- 
tion on the municipal finances if the whole 
public housing program were carried out in 
the near future? 


By itself, tax exemption neither increases 
nor decreases the total tax burden. Unless 
the municipal budget is decreased or new 
sources of revenue are opened, the main ef- 
fect of tax exemption is to cause the impo- 
sition of the taxes lost through it on the 
remaining tax base and thus to increase the 
tax load of the latter. 
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How Should the Tax Loss 
Be Computed ? 


In attempting to ascertain the loss of 
taxes by the city, there arises the difficulty 
of determining the basis upon which such 
loss may be computed. The basis of com- 
putation may be either the assessed valaa- 
tion of the sites (land and buildings) prior to 
acquisition, or it may be the new values 
resulting from the construction of the proj- 
ects. The justification for accepting the first 
basis is the possibility that: the projects 
would never have been undertaken without 
the benefit of tax exemption. For accepting 
the second basis, it may be claimed that the 
new values might have come into existence 
through the operations of private enterprise. 


Although recognizing the validity of the 
last claim, it may be argued that whether 
or not such values would be created through 
the operations of private enterprise must, 
for the time being, remain within the realm of 
conjecture. For the purpose of this article, 
therefore, the assessed valuation of the sites 
prior to acquisition will be accepted as the 
basis of computation. The effect of tax ex- 
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(6) 
Tax Unpaid 
One Year 
Prior to 
Acquisition 


None 


(7) 

Tax Collected 
One Year 
Prior to 
Acquisition 
(5 minus 6) 
$ 13,246 


of New York City’ 


(8) 


Payments 
in Lieu of 
Taxes Made 
on Projects * 

$ 4,000 





(9) 
Total Cumu- 
lative Tax 
Delinquent 
with 
Charges and 
Assessments 

None 


(10) 
Average 
Number of 
Years 
Delinquent 
(9 divided 
by 5) 


39,083 
32,244 


58,489 


None 23,265 

: 83,156 

$ 9,551 25,071 
30,933 20,315 
25,797 46,855 
4,523 1,834 
2,074 6,932 
3,519 35,564 
26,449 5,795 
3,536 1,011 
100,792 57,697 


9,006 
4,547 


$207,174 $320,741 


1.08 1.68 


, York City Housing Authority, Release 
16, 1944, 





160,840 


$493,131 $1,1 


2.58 


4Information not available. 
5 Delinquencies without penalties. 


16,610 
57,610 
58,720 
73,000 
40,000 

6,431 

9,410 
28,800 
28,250 

9,460 


None 

$ 72,808 
53,348 ° 
326,475 ° 
122,027 ° 
31.173" 
47,796 ° 
89,291 ° 
69,885 ° 
72,295"° 
267,380 ° 





2,478 


6.03 


® Delinquencies with penalties. 





emption on the city’s finances may then be 
estimated as follows: the total assessed val- 
uation of taxable real estate including special 
franchises for the fiscal year of 1944-45 was 
$15,845,991,014. For the same period the 
total real estate tax levy was $461,336,017.68 
(see Table 3); the basic tax rate was .02734 
and the special assessment rate for the city- 
at-large was .00126. For the purpose of 
this estimate the special assessment rate for 
the boroughs will be assumed to be uniform 
and will be taken at .00051, thus making a 
decimal rate on real estate of .02911. The 
decrease in the tax base due to tax exemp- 
tion would equal the assessed valuation of 
the sites (land and improvements) at the 
time of acquisition; this was estimated to be 
$536,800,000. The total assessed valuation of 
taxable real estate including special franchises 
would thus be decreased to $15,309,191,014. 
To obtain approximately the same amount 
oi revenue from the narrowed tax base, the 
municipality would have to impose on it a 
levy of $461,336,017, less the amount which 
would be paid by the projects in taxes (esti- 
mated at $14,708,320), that is, $446,627,698. 
To obtain this amount, the decimal rate on 


Tax Exemption of Public Housing 


real estate would have to be .02911, that is, 
it would equal the 1944-45 rate. Thus, taxes 
and payments in lieu of taxes by the projects 
would make up for all the revenue lost by 
the city due to the narrowing of the tax base. 


What the Estimates Ignore 


The above estimates obviously do not 
allow for increased revenues from real es- 
tate which may be needed because of a possible 
expansion of government functions. On the 
other hand, they disregard the possibility 
of a reduction of certain municipal expenses 
as a result of slum clearance and the pro- 
vision of adequate housing for low-income 
families. That a reduction of certain ex- 
penses would take place would seem plaus- 
ible. However, only after public housing 
has been launched on a much larger scale, 
and after considerably more experience has 
been accumulated, will it become possible 
to determine the extent of the savings result- 
ing from the provision of adequate housing 
for the low-income families. The estimates 
also ignore the possible loss of revenue by 

[Continued on page 609] 
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TABLE 2 steed 
< >¢ 
Data Pertaining to Ten Projects Built by the New York City ee 
Housing Authority throug 
Average total development cost per apartment: $4,887; ratio of the assessed valuation tent tl 
of the sites to the total development cost of the projects: .22; rate of payments 
in lieu of taxes per $1000 of the assessed valuation of the sites: $2.74. 
Estimated 
Total Assessed Annual Taxes Sam 
Number of Valuation Total and Payments of N 
Name of Project Apartments’ of Site in Year Development in Lieu of Pp 
: ‘ ub 
Acquired Cost Taxes 
(1944-45) M.A 

































































First Houses ......... 123 $ 467,000 $ 1,384,643 $ 4,000 
Red Hook ....... , 2Ses 1,250,650 11,931,404 58,720 
Queensbridge sg 3,149 1,685,800 LS221, 11 73,000 
Viadeck (Federal) .... 1,533 2,524,300 7,601,192 40,000 | 
Vladeck (City) ...... 240 435,000 1,269,000 6,431 | 
South Jamaica ........ 448 301,250 2,081,850 9.410 | 
East River.......... 1,170 1,459,850 5,295,000 28,800 the 
Kingsborough ..... 1,166 1,526,374 5,160,000 28,250 sio 
Clason Point ait eta, 400 153,625 2,068,000 9,460 the 
Fort Greene .........<. 3,501 5,451,750 19,755,661 ? 160,840 vn 
le eee ee ae pate, Bt 
soit aaa patel 275 ° $15,275,599 $69,767,861 $418,911 hil 
mi 
2 New York City Housing Authority, Highth Annual Report, 1941, pp. 22, 23. an 
2 Figure supplied by the Information Division of the New York City Housing up 
Authority. of 
be 
TABLE 3 th 
Total Amount of Taxes and City and Borough Assessments Imposed be 
on Real Estate for the Fiscal Year of 1944-45' | th 
Ce a ee eee es Oe ee By 
For City and County Purposes................ $467,040,281.48 .......... | ap 
Less: Estimated Revenues of the General | ta 
Fund for the Reduction of Taxation 173,093,789.00 | mt, 
— $293,946,492.48 ” 
For Interest on and Principal of All Indebtedness ............ 139,328,183.41 : 
ee a eee ee $433,274,675.89 = 
Assessments for Local Improvements: rm 
OE Se ee 20,081,134.21 ” 
On the Borough of Manhattan...... caae 3,438,019.86 tc 
On the Borough of the Bronx. ............ 432,756.68 cl 
On the Borough of Brooklyn...... gee ata 2,439,503.99 a 
On the Borough of Queens............... 1,559,977.46 2 
On the Borough of Richmond............ 109,949.59 28,061 ,341.79 a 
a re $461,336,017.68 "i 
1 New York City Council Proceedings, June 20, 1944, p. 1010. N 
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the city on tax-delinquent sites, if the sites 
had not been acquired for public housing 
purposes. In other words, it has been as- 
sumed that every dollar of such delinquent 
taxes, if any, could be recovered by the city 
through its tax lien procedure. To the ex- 
tent that such an assumption would seem 


unreasonable, some of the above estimates 
would have to be revised. The possibility 
of an increase in tax delinquencies of prop- 
erties from which the tenants of public hous- 
ing projects are drawn, has also been ignored 
in the above estimates. 


[The End] 


Samuel Rosenberg is a member of the Citizens’ Housing Council 
Py 


of New York where he took part in the work of the committees on 


Public Housing and Taxation. 


He holds the degrees of B.S. and 


M.A. (Faculty of Political Science) from Columbia University. 





“MIRACLE 


A thirty-by-fifty foot scale model of 
the “portable seaports” used in the inva- 
sion of Normandy, started on tour from 
the nation’s capital on June 6, the anni- 
versary of D-Day, the Treasury’s War 
Finance Division announces. In this ex- 
hibit for the first time the public is per- 
mitted to see the details of construction 
and operation of these “Miracle Harbors” 
upon which the success of the invasion 
of Western Europe depended heavily. 


Designated by the code name “Mul- 
berry” by the Combined Chiefs of Staff, 
the daring plan was one of the world’s 
best kept secrets for two years. A\l- 
though 50,000 workers were employed in 
Britain in the construction of the units, 
apparently no information leaked out to 
German intelligence. The Germans relied 
upon strong defenses of the existing ports 
on the French, Belgian and Dutch coasts, 
believing that an invasion, to succeed, 
would have to depend upon the capture 
of one or more of them to form a supply 
funnel for the invasion. 


The Allies constructed two of the har- 
bors in floating sections and towed them 
to two of the beachheads on the English 
channel that they took by assault. They 
cost $100,000,000 each. No one can esti- 
mate how much time and how many Allied 
casualties their success saved. Although 
a severe Channel storm partly wrecked 
one of these harbors, the plan worked, as 
all the world knows, most particularly the 
Nazi defenders of “Fortress Europe.” 


HARBOR” 


The model was built for the British 
Information Services and is presented on 
tour by the War Finance Division of the 
U. S. Treasury Department, the War 
Department and the U. S. Maritime Divi- 
sion to help sell war bonds. 


The exhibit consists of exact-scale dio- 
ramas of the harbor installations, includ- 
ing models of the port, piers, bridges and 
bridge spans and the caissons or break- 
waters. Equipment used in the opera- 
tion and reproduced to scale includes 
freighters, transports, barges, tugs, land- 
ing craft, amphibious trucks and material 
of war unloaded at the harbors, such as 
trucks, tanks, guns and supplies. 


Nineteen photo panels frame the ex- 
hibit, illustrating a running account of 
the strategic conception, planning and 
building of the harbors. An official War 
Department film is also shown. British 
and American Army, Navy and Maritime 
Service officers who took part in the de- 
velopment and construction of these 
Miracle Harbors appear on the program. 


The time-and-place schedule for the 
exhibition is as follows: Gimbel Bros., 
Philadelphia, June 6-16; The J. L. Hudson 
Co., Detroit, June 25-July 7; Schuster’s, 
Milwaukee, July 16-28; Carson, Pirie & 
Scott, Chicago, August 6-18; Famous- 
Barr Co., St. Louis, August 25-Septem- 
ber 6; Brooklyn (no location yet), Sep- 
tember 14-24; Jordan Marsh, Boston, 
October 1-13. 
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By CHARLES W. TYE 


ty JUNE 5, 1944, in a revolutionary 
four-to-three decision, the Supreme 
Court, in the now famous case of United 
States v. South Eastern Underwriters Associa- 
tion,’ held that the business of insurance is 
commerce; and that where conducted across 
state lines, a nationwide business is not 
deprived of its interstate character merely 
because it is built upon sales contracts of a 
local nature. Thus, the Supreme Court, with 
a minority of the full court so holding, over- 
ruled a line of cases seventy-five years old— 
starting with Paul v. Virginia,” and followed 
by an unbroken succession of decisions de- 
claring that insurance is not commerce.* 


The S. E. U. A. decision undoubtedly (1) 
vested in the Congress the power, not here- 
tofore had by it under the previous decisions 
of the Supreme Court, to regulate the insur- 
ance business to the fullest extent of the 
constitutional exercise of legislative power 
under the Commerce Clause of the Constitu- 
tion, paramount to the right of any state to 
regulate the business; and (2) deprived the 
states (even though Congress does not ex- 
ercise this right- to regulate) of the right 
to make any law or regulation more favor- 
able to a domestic than to a foreign insur- 
ance company. Any lingering doubt that 
the decision would not have a profound ef- 





188 L. Ed. 1082. 

28 Wall 168, 19 L. Ed. 357 (1869). 

3 Liverpool & London Life & Fire Ins. Co. v. 
Mass., 10 Wall 566, 19 L. Ed. 1029 (1871); Ducat 
v. Chicago, 10 Wall 410, 19 L. Ed. 972 (1871); 
Phila. Fire Assoc. v. New York, 119 U. S. 110 
(1886); Hooper v. California, 155 U. S. 648 
(1895); Noble v. Mitchell, 164 U. S. 367 (1896); 
New York Life Insurance Co. v. Cravens, 178 
U. S. 389 (1900); Nutting v. Mass., 183 U. S. 553 
(1902); New York Life Ins. Co. v. Deer Lodge 
County, 231 U. S. 495 (1913); Northwestern 
Mutual Life Insurance Co. v. Wisconsin, 247 
U. S. 132 (1918); National Union Fire Ins. Co. 
v. Wanberg, 260 U. S. 71 (1922); Bothwell v. 
Buckbee Mears Co., 275 U. S. 294 (1927). 
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The author is tax counsel for the Maryland Casualty Company. He is a member 
of the Iowa, California and the Supreme Court of the United States bars; lecturer 
on federal taxation at the University of Baltimore School of Law; lecturer at 
the 1944 Institute on Federal Taxation, New York University; and member of the 
Tax Advisory Committee of the Association of Casuality and Surety Companies. 
Formerly, he was Special Attorney, Office of Chief Counsel, Bureau of Internal 
Revenue, Washington, D. C. 
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Amen 
gram 
finally 
the U 
ot Co 
wif 
fect upon the continued state regulation and the oie 
taxation* of foreign insurance companies J *°\“™ 
has now been dispelled—initial optimism by “s “ 
many to the contrary notwithstanding. the p: 
strue 
tion « 
Congress Acts sae 
The decision, of course, caused immediate “Se 
repercussions in the Congress, partly, no eens 
doubt, because of the initial resentment to et 
the Supreme Court’s finding of a Congres- allele 
sional intent that the Sherman Act apply heels 
to the business of insurance—a finding sup- “() 
ported by rather dubious arguments, as con- | | CC 
trasted with the weighty evidence negativing a 
such Congressional intent cited by Mr. Chieti law 
Justice Stone in his dissenting opinion; and, | °° aS 
partly, because of an intense feeling that whic 
states’ rights were being placed needlessly i 
in jeopardy at a critical time when the Con- J ™¢ 
gress had provided no machinery for ied- sa 
eral regulation, and had evidenced no clear- “ 0, 
cut intention of doing so. Accordingly, ways ] * ct, 
and means of restoring to the states their i 
former regulatory and taxing powers were 6 
immediately explored by the various inter- shall 
ested groups, who even considered the ad- ae 
visability of the adoption of a Constitutional «tte 
4Suits are now pending in Oklahoma, Michi- “ 
gan, Ohio, South Carolina, Nebraska, Alabama J A ¢ 
and Kansas in which the constitutionality of the | 
state premium taxes will be tested. No doubt o : 
suits will also be filed in other states within J 1914 
the year where the premium tax discriminates § and 
against the foreign company and in favor of as t 
the domestic insurance company. ica 
“‘The recent decision of the Supreme Court of k se 
the United States in the case of Lincoln Na- no} 
tional Life Insurance Co. v. Read, Insurance § crin 
Commissioner of the State of Oklahoma, is not F ness 
decisive of the question here discussed since it hor 
involved only the equal protection clause of the 
Fourteenth Amendment to the Constitution; and « 
the Court noted that the company did not con- hens 
tend that it is engaged in interstate commerce § 
and there is no question presented concerning - 
the effect of the S. E. U. A. decision.”’ 
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Amendment. However, a legislative pro- 
gram was ultimately decided upon; and, 
finally, on March 9, 1945, the President of 
the United States signed the following Act 
ot Congress: 5 


“That the Congress hereby declares that 
the continued regulation and taxation by the 
several States of the business of insurance 
is in the public interest, and that silence on 
the part of the Congress shall not be con- 
strued to impose any barrier to the regula- 
tion or taxation of such business by the 
several States. 


“Sec. 2(a) The business of insurance, and 
every person engaged therein, shall be sub- 
ject to the laws of the several States which 
relate to the regulation or taxation of such 
business. 

“(b) No Act of Congress shall be con- 
strued to invalidate, impair, or supersede any 
law enacted by any State for the purpose 
of regulating the business of insurance, or 
which imposes a fee or tax upon such busi- 
ness, unless such Act specifically relates to 
the business of insurance: Provided, That 
after January 1, 1948, the Act of July 2, 
1890, as amended, known as the Sherman 
Act, and the Act of October 15, 1914, as 
amended, known as the Clayton Act, and the 
Act of September 26, 1914, known as the 
Federal Trade Commission Act, as amended, 
shall be applicable to the business of insur- 
ance to the extent that such business is not 
regulated by state law. 


“Sec. 3 (a) Until January 1, 1948, the 
Act of July 2, 1890, as amended, known as 
the Sherman Act, and the Act of October 15, 
1914, as amended, known as the Clayton Act, 
and the Act of September 26, 1914, known 
as the Federal Trade Commission Act, as 
amended, and the Act of June 19, 1936, 
known as the Robinson-Patman Anti-dis- 
crimination Act, shall not apply to the busi- 
ness of insurance or to acts in the conduct 
thereof, 

“(b) Nothing contained in this Act shall 
render the said Sherman Act inapplicable 


°> Public Law 15, 79th Congress. 
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to any agreement to boycott, coerce, or in- 
timidate, or act of boycott, coercion, or 
intimidation. 


“Sec. 4. Nothing contained in this Act 
shall be construed to affect in any manner 
the application to the business of insurance 
of the Act of July 5, 1935, as amended, 
known as the National Labor Relations Act, 
or the Act of June 25, 1938, as amended, 
known as the Fair Labor Standards Act of 
1938, or the Act of June 5, 1920, known as 
the Merchant Marine Act, 1920. 


“Sec. 5. As used in this Act, the term 
‘State’ includes the several States, Alaska, 
Hawaii, Puerto Rico, and the District of 
Columbia. 


“Sec. 6. If any provision of this Act, or 
the application of such provision to any per- 
son or circumstances, shall be held invalid, 
the remainder of the Act, and the applica- 
tion of such provision to persons or circum- 
stances other than those as to which it is 
held invalid, shall not be affected.” 


Dual Purpose of Act 


An analysis of this Act discloses that it 
has two distinct, as well as independent, 
objectives: 


First: The Congress attempts to preserve 
state regulation and taxation of the busi- 
ness of insurance. That is, since, under the 
Supreme Court decision in the S. £. U. A. 
case, insurance transactions across state 
lines constitute a continuous chain of inter- 
state commerce, the regulation and taxation 
of insurance by the states were jeopardized 
because Article 1, Section 8, of the Consti- 
tution vests the regulation of interstate cum- 
merce in the Congress. By the first section 
of the Act, and in Section 2(a), the Congress 
expresses its willingness that the states reg- 
ulate and tax the insurance business. 


Second: The Congress attempts to define 
the applicability of present and future fed- 
eral laws to the business of insurance; and, 
as an incident thereto, provides a morato- 
rium until January 1, 1948, from coverage 
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by the Sherman Act, the Clayton Act, the 
Federal Trade Commission Act, and the Rob- 
inson-Patman Act, except that the Sherman 
Act remains applicable during this mora- 
torium period with respect to any agreement 
to boycott, coerce or intimidate, or act of 
boycott, coercion or intimidation. The Na- 
tional Labor Relations Act, the Fair Stand- 
erds Act of 1938, and the Merchant Marine 


Act of 1920, are all kept applicable by 
Section 4. 


State Taxation of Interstate 
Insurance Companies 


The effectiveness of the first objective of 
this legislation, as it relates to state taxation 
of foreign insurance companies now engaged 
in interstate commerce, is the subject of this 
article. That is, can the Congress, through 
exercise of its permissive power, effectively 
sanction otherwise discriminatory state tax- 
ation of interstate commerce without limi- 
tation? 


In my article, entitled “State Gross Pre- 
mium Taxes,” appearing in the September, 
1944, issue of TAxEs, I examined the validity 
of state statutes imposing premium taxes 
upon foreign insurance companies engaged 
in interstate commerce, and made the fol- 
lowing observations on page 391: 


“From an analysis of current decisions, 
coupled with the very definite ‘judicial 
trends,’ it appears that foreign corporations 
engaged in interstate commerce may be 
subjected to state taxation, but that judicial 
relief is available: 


(1) if they are placed at a disadvantage 
with local competition by heing compelled 
to pay duplicate state taxes on single inter- 
state transactions where similar local trans- 
actions bear only one tax; 


(2) if they are subjected to a discrimina- 
tory or higher rate or measure of tax than 
imposed on others in the same class; 


(3) if they are being taxed, in effect, for 
the privilege of doing an interstate business; 
or 


(4) if they are subjected to a general privi- 
lege tax measured by gross receipts but not 
properly apportioned to reflect local busi- 
ness (except, possibly, where there is no 
chance, under the circumstances, of another 
state also taxing).” 


These legalistic observations were made 
at a time when the Congress had not broken 


its silence. Has the situation been changed 
now that the Congress has expressly de- 
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clared that the continued regulation and 
taxation by the several states of the business 
of insurance are in the public interest, and 
that its silence shall not be construed to 
impose any barrier to the regulation or taxa- 
tion of such business by the several states? 
Does this mean that otherwise unconstitu- 
tional state taxing laws are now freed oi 
Commerce Clause objections? Or, stated 
another way, is this Congressional declara- 
tion a valid defense to any attempted strik- 
ing down of a state taxing statute on the 
theory that it unduly burdens, through dis- 
crimination or otherwise, interstate commerce? 
















The “Silence” Doctrine 






There are two conflicting legalistic views 
on this problem: The first is the doctrine 
of Congressional permission—that the states 
have a power to regulate interstate com- 
merce which is concurrent with that ef Con- 
gress, but its exercise is dependent upon 
the will of Congress, express or implied; 
the silence of the Congress implies that in- 
terstate commerce shall be free from state 
regulation, whereas the express consent oi 
Congress negatives this implication and en- 
ables the state to exercise its concurrent 
power. Thus, at least in the field of regu- 
lation, there appears to be judicial sanction 
for the doctrine of Congressional consent 
to state action. 

































For example, as early as 1789 the Congress 
passed a statute which put pilots under state 
law, and as late as 1941 Congress gave the 
states a “go” signal to deal with interstate 
prize-fight films. In the intervening period, 
ithe Wilson Act (1890) was enacted as an 
outgrowth of the decision of the Supreme 
Court in the case of Leisy v. Hardin,’ and 
still later, the Webb-Kenyon Act of 1913 
was enacted for the purpose of further en- 
larging the area of operation of state laws 
by “divesting” liquors of their interstate 
commerce character under certain circum- 
stances. Oleomargarine was similarly treated 
in 1902. More recently, the Hawes-Cooper 
Act (1929) and the Ashurst-Sumners Act 
(1935) were adopted so as to permit control 
by the states of convict-made goods passing 
in interstate commerce. The Federal Power 
Act of 1935 falls in the same category. 


These various acts were upheld by the 
Supreme Court,’ apparently on the theory 





6135 U. S. 100 (1890). 
7See: In re Rahrer, 140 U. S. 545 (1891) (Wil- 
son Act); Clark Distilling Co. v. Western Mary- 
land R. Co., 242 U. S. 311 (1917) (Webb-Kenyon 
Act); United States v. Green, 137 Fed. 179 (1905) 
{Footnote 7 continued on next page] 
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that until Congress should find it necessary 
to exercise its power of regulation, the sub- 
ject matter should be left to the control of 
the states. What is not too clear, however, 
is whether the Supreme Court did, in fact, 
proceed in these cases on the theory that the 
power of Congress under the Commerce 
Clause is not exclusive but rather concurrent 
with the states even in matters of national 
concern. 


It is at least arguable from the foregoing, 
coupled with judicial utterances having the 
effect of dictum only, that Congress can 
effectuate otherwise unconstitutional state 
tax laws by consenting to the continued op- 
eration of such state laws. For example, in 
Gwin, White and Prince v. Henneford’ Mr. 
Justice Stone, speaking for the majority, 
said: “* but it is enough for present 
purposes that under the Commerce Clause, 
in the absence of Congressional action, state 
taxation, whatever its form, is precluded if 
it discriminates against interstate commerce 
...’. Similar language is used by Mr. Jus- 
tice Field, in Welton v. Missouri? Analogy 
may also be drawn to the apparent right 
of the Congress to curtail the immunity of 
national instrumentalities from state taxa- 
tion. Thus, in Helvering v. Gerhardt,° Mr. 
Justice Stone said that since Congress had 
the power to create the instrumentality, its 
intent to permit or restrict state taxation 
was controlling. Similar judicial expressions 
are to be found in Pittman v. Home Owners’ 
Loan Corp." Owensboro National Bank v. 
Owensboro,” and Iowa-Des Moines Bank v. 
Bennett.” 


The “Exclusive Power” Doctrine 


The second view is the doctrine that the 
Congress cannot enable the states to take 
action with respect to interstate commerce 
which otherwise they could not validly take. 
This is predicated on the many decisions of 
the Supreme Court holding that the power 
of the Congress to regulate interstate com- 
merce is exclusive. That can mean only 
one thing, namely, that the states do not 


[Footnote 7 continued] 
(oleomargarine law); Whitefield v. Ohio, 297 
U. S. 431 (1936) and Kentucky Whip & Collar 
Co. v. Illinois Central RR. Co., 299 U. S. 334 
(1937) (convict-made goods); Harbor Water 
Power Corporation v. Federal Power Commis- 
— 124 F. (2d) 800 (1941) (Federal Power 
Act). 

$305 U. S. 434 (1939). 

°91 U. S. 275 (1876). 

” 304 U. S. 405 (1938). 

1308 U.S. 21 (1937). 

"173 U.S. 664 (1899). 

13 284 U. S. 239 (1931). 
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have concurrent power in matters of na- 
tional scope. As was said in Southern R. R. 
Co. v. King: “ 


“It has been frequently decided in this 
Court that the right to regulate interstate 
commerce is, by virtue of the Federal Con- 
stitution, exclusively vested in the Congress 
of the United States. The state cannot 
pass any law directly regulating such com- 
merce. Attempts to do so have been de- 
clared unconstitutional in many instances, 
and the exclusive power in Congress to regu- 
late such commerce uniformly maintained.” 


If this statement still represents the view 
of the members of the present Supreme 
Court, then it is axiomatic that if no con- 
current power exists in the states, Congress 
could not abdicate by delegating its exclusive 
power to the states. As was stated in 
Knickerbocker Ice Co. v. Stewart,” “. . 
Congress cannot transfer its legislative power 
to the states—by nature this is nondelegable.” 


Both Views Well Argued 


These two conflicting views stem from 
altogether different approaches. The latter 
is predicated on the doctrine that the Com- 
merce Clause by its own force impliedly 
prohibits discrimination with respect to in- 
terstate commerce; the former is based on 
the theory that the will of Congress controls 
once its silence is broken. Eminent consti- 
tutional lawyers have contended for both 
views with equally persuasive arguments. 
For example, Professor Noel T. Dowling, 
of the Columbia Law School, is of the opin- 
ion that the rule of Congressional permis- 
sion, which is predicated upon the “silence” 
doctrine, will ultimately win out, even in the 
field of taxation. However, one critic ® of 
this doctrine of silence, and the implications 
to be drawn therefrom, says: 


“The ‘psychoanalysis’ of Congress is a 
perilous venture when that body speaks and is 
a hopeless task when it is silent. It would 
seem that the only sensible course is to 
hold that when Congress says nothing it 
means what it says.” 


14217 U. S. 524 (1910). 

15 64 L. Ed. 834 (1920). 

16 ‘*The Negative Implications of the Com- 
merce Clause’ by John B. Sholley, 3 University 
of Chicago Law Review 588. However, see: 
“Interstate Commerce and State Power’’ by 
Noel T. Dowling, Professor of Law, Columbia 
University, 27 Virginia Law Review 1; and ‘‘The 
Silence of Congress’’ by Henry Wolfe Bikle, 26 
Harvard Law Review 200. 

17 See: ‘‘Federal Cooperation with the States 
under the Commerce Clause’’ by Kallenbach, 
page 378. 
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Another eminent writer,” in his recent 
book, makes the following significant obser- 
vation with respect to the attitude of the 
Supreme Court: 


“The question may well be raised whether 
the court will not eventually abandon the 
practice of overthrowing state legislation on 
the ground of invasion of an exclusive, but 
unexercised, federal power over commerce, 
and come to rely wholly upon positive dec- 
larations by Congress either sanctioning or 
prohibiting state action as a basis for deter- 
mining the scope of state authority over 
commerce. Evidences of a readiness by 
some members of the present court to adopt 
such an attitude toward an ever-widening 
range of subject matters are clearly discern- 
ible, but it is improbable that the Court will 
soon concede to Congress complete respon- 
sibility in this regard.” 


Congress Alone—Or With the 
Judiciary? 


Certainly, there is a distinct judicial trend 
toward leaving matters coming within the 
scope of the Commerce Clause to Congress. 
A minority of the present court, headed by 
Mr. Justice Black, have gone on record as 
being opposed to all judicial interference ex- 
cept where the state acts impose inequitable 
and discriminatory burdens on interstate 
commerce because it is interstate. This 
group of jurists would probably grant judi- 
cial relief only when the state taxing act 
actually discriminates against interstate 
commerce or is hostile to the Congressional 
grant of power, and would leave to the 
Congress the solution of all other problems. 
Contrasted with this view is that of Mr. 
Justice Jackson, as set forth in his separate 
concurring opinion in the case of Duckworth 
v. Arkansas.* He there indicates his em- 
phatic disapproval of the notion that the 
sole protection of interstate commerce from 
burdensome state laws may be left to Con- 
gress alone rather than jointly with the 
judiciary. 

With this background of conflicting views, 
it is difficult to predict how the Supreme 
Court will finally rule in a case which squarely 
raises the issue of whether an otherwise 
discriminatory state taxing statute (violative 
of the Commerce Clause) is sustainable by 
reason of Congressional permission. Per- 
sonally, I am of the opinion that, regardless 
of what may be the situation in the field of 
regulation, in the field of state taxation 
(especially for revenue) the Supreme Court 





17 See preceding page for footnote. 
18 314 U. S. 390 (1941). 
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will hold that the Commerce Clause of its 
own force prohibits discriminatory taxation 
as between domestic and foreign commerce 
and that Congress is powerless to sanction 
it. Although there is no decision to date 
holding that the Congress cannot effectively 
sanction discriminatory state action, I doubt 
that the Supreme Court would, in effect, 
hold that the Congress could of its own 
volition suspend the operative effect of the 


which 
Amend 
to con 
their n 
strictio 
merce 
of com 
curring 


U. S. | 


constitutional protection afforded by the I tal 

Commerce Clause—a holding which would, amend 

I believe, be tantamount to relegating the § ‘¢ P* 

judiciary to a secondary position in contro- J \!@US¢ 

versies involving the Commerce Clause. dm 
W 


The Twenty-first Amendment 


Of course, the case of Finch & Co. v. Mce- 
Kittrick,” involving the Twenty-first Amend- 
ment to the Constitution, indicates (with- 
out deciding) that Congress could sanction 
discrimination through exercise of its per- 


missive power. This view is premised toa for 
considerable extent on the assumption that wit 
the Twenty-first Amendment merely em- the 
bodied the Webb-Kenyon Act, and, accord- Ar 
ingly, the Amendment did no more than one 
redeclare pre-existing law which purported foe 
to release certain powers to the states. How- | 
ever, the recent case of United States v. Ar 
Frankfort Distilleries, decided by the Su- ext 
preme Court on March 5, 1945, indicates Ins 
that the Twenty-first Amendment did not on 
merely redeclare pre-existing law by adopt- do 
ing the Webb-Kenyon Act, but rather made ma 
an initial fundamental change in the consti- Co 
tutional relations between the states and rec 
the Federal Government. The following Stns 
language of Mr. Justice Frankfurter’s sepa- a 
rate concurring opinion in that case seems life 
especially significant in this regard: an 

“The Twenty-first Amendment made a un 
fundamental change, as to control of the otl 
liquor traffic, in the constitutional relations to 
between the States and national authority. Wi 
Before that Amendment—disregarding the pe 
interlude of the Eighteenth Amendment— Vit 
alcohol was for constitutional purposes treated do 
in the abstract as an article of commerce 13 
just like peanuts and potatoes. As a result, pr 
the power of the States to control the liquor ab 
traffic was subordinated to the right of iree su 
trade across state lines as embodied in the ot 
Commerce Clause. The Twenty-first Amend- su 
ment reversed this legal situation by sub- pr 
ordinating rights under the Commerce Clause cht 
to the power of a State to control, and to an 
control effectively, the traffic in liquor with- D 
in its borders. The course of legal history ye 









19 305 U. S. 395 (1939). 
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which made necessary the Twenty-first 
Amendment in order to permit the States 
to control the liquor traffic, according to 
their notions of policy freed from the re- 
strictions upon state power which the Com- 
merce Clause implies as to ordinary articles 
of commerce, was summarized in my con- 
curring opinion in Carter v. Virginia, 321 
U.S. 131,132" 


I take this to mean that a constitutional 
amendment was necessary to subordinate 
the protection afforded by the Commerce 
Clause to the regulation of the liquor traffic 
by the various states—a meaning which 
would appear to negative the view that Com- 





SUMMARIES OF NEW STATE INSURANCE LAWS 


G EVERAL STATES REVISED THEIR INSURANCE LAWS at their last 
\) legislative sessions so as to provide equal and nondiscriminatory taxation of 


foreign and domestic insurance companies and to bring their laws within conformance 
with the Commerce Clause of the Constitution. 


these state actions: 


Arizona: The new law provides that the 
gross premium tax shall apply alike to 
foreign and domestic insurance companies. 


Arkansas: The tax on gross receipts is 
extended to domestic as well as foreign 
insurance companies and the 214% rate 
on life, health and accident remains, as 
does the 2% rate on fire, tornado and 


iarine insurance companies. 


Connecticut: The provision “gross di- 
rect premiums” is redefined and defini- 
tion of “gross direct annuity considera- 
tions” is added. The rate on net direct 
life insurance premiums and net direct 
annuity considerations, including premi- 
ums for disability, double indemnity and 
other such incidental benefit, is reduced 
to 13%4,%. Provisions formerly dealing 
with foreign insurance companies are re- 
pealed and new ones enacted which pro- 
vide that foreign and alien companies 
doing business in the state shall pay 
134% of total net direct life insurance 
premiums, including premiums for dis- 
ability, double indemnity and any other 
such incidental benefits, and 2% of all 
other net direct premiums received by 
such companies from policies written on 
property or risks located in the State, ex- 
ciuding premiums for ocean marine insur- 
ance and net direct annuity considerations. 


Delaware: Beginning with the calendar 
year 1945 the tax on all insurance com- 


The Aftermath of the S. E. U. A. Case 





merce-Clause protection may be eliminated 
through mere Congressional action. 


Regardless of the possibility that existing 
premium tax statutes would be sustained 
through the aid of a Congressional declara- 
tion, most of the states have followed the 
admonition of Mr. Justice Jackson, who 
made the observation in his dissenting opin- 
ion in the S. E. U. A. case that gross pre- 
miium tax statutes “. . . require extensive 
overhauling . . .” if they are to be sustained, 
and such states have already enacted legis- 
lation which equalizes the tax as between 
foreign and domestic insurance companies. 


[The End] 





The following is a summary of 


panies, except workman’s compensation, 
is changed from 14% to 14%. This 
rate is applicable to the gross amount of 
premium received. 


Florida: Sections formerly imposing 
license and premiums taxes on insurance 
companies are repealed and are replaced 
by the following provisions: fire or other 
casualty, indemnity, accident, health, 
fidelity, workmen’s compensation, life, 
sick and funeral benefit, fraternal benefit, 
surety, mutual benefit, plate glass insur- 
ance companies and attorneys doing re- 
ciprocal or inter-insurance business must 
pay an annual $200 license fee and an 
annual premiums tax of 2% plus a % of 
1% fee on or before March 1, 1946, and 
a 1% fee on March 1 annually thereafter 
on gross receipts on annuity policies or 
contracts paid by holders in Florida; 
license fees must be paid annually on or 
before October 1 and premiums fees on 
or before March 1; premiums returns 
must be filed in such form as required 
by the Insurance Commissioner. 








Another new law provides that fire or 
other casualty, indemnity, accident, health, 
fidelity, workmen’s compensation, life, sick 
and funeral benefit, fraternal benefit, surety, 
mutual benefit, plate glass insurance com- 
panies, and attorneys doing reciprocal or 
inter-insurance business, at their option, 
may take credit against Florida premium 
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receipts taxes for a sum equal to the 
proportion of said premiums tax which 
the proportion of the total amount of 
premiums received from insurance and 
annuity contracts in Florida bears to the 
total amount of all premiums received by 
the insurer from all insurance and annu- 
ity contracts everywhere. 


Georgia: A tax is imposed on gross di- 
rect premiums, including annuity consid- 
erations on business done in the state, 
instead of on premiums received in the 
state. Eliminated is the former deduc- 
tion allowed on reinsurance to companies 
doing business in the state, and the ex- 
emption formerly extended to domestic 
mutual fire insurance companies is with- 
drawn. The tax rate is raised from 
144% to 2% and the provision requiring 
deposits of foreign insurance companies 
doing business in the state is repealed. 
Applicable to premiums received after 
January 1, 1945. 


Iowa: The gross premiums tax on all 
insurance companies and attorneys in fact 
is changed to 2%. Fraternal beneficiary 
associations, county mutual associations 
and non-profit hospital and medical as- 
sociations are excepted. This rate is ap- 
plicable to the year 1944 and thereafter. 
Sections 7021, 7022, 7025, and 8612.1 re- 
lating to discrimination between domestic 
Iowa companies and alien, foreign, and 
domestic companies are repealed. 


Maine: This state’s new law raises the 
tax rate for domestic life companies to 
2% (from 1%) on gross direct premiums 
written, and assessments, including an- 
nuity considerations. All other types of 
companies (except mutual fire companies 
transacting mill insurance) will have to 
pay an increased rate of 2%. The tax is 
no longer for “the privilege of doing 
business in the state.” 


Missouri: S. B. 74 imposes a 2% tax on 
direct premiums received by domestic 
insurance companies organized under 
Articles 2, 7, and 17 of Chapter 37, Re- 
vised Statutes (life and accident, mutuals 
other than life and fire, and title insurance 
companies) and mutual fire insurance 
companies from policyholders in the state 
or on account of business done in the 
state. Domestic companies are allowed 
to deduct from the premiums tax all in- 
come taxes, franchise taxes, personal 


property taxes, valuation fees, registra- 
tion fees and examination fees paid un- 
der state law. 


New Hampshire: The gross premiums 
tax is now extended to both foreign and 
domestic companies. Important provi- 
sions are as follows: a 60-day extension 
of time allowed, at the Commissioner’s 
discretion, for filing returns; life insur- 
ance companies not required to file gain 
and loss exhibit until succeeding May 1; 
reports due on or before March 1; an- 
nual $35 fee provided for privilege of 
doing business due April 1; fire, marine, 
fidelity and casualty companies must pay 
to Commissioner upon property and risks 
resident in state for year ending Decem- 
ber 31 preceding, 2% of all gross direct 
premiums less return premiums and un- 
absorbed premium deposits returned or 
credited to policyholders upon business 
in the state; life insurance companies pay 
to the state Treasurer, 2% of gross direct 
premiums from residents less dividends 
returned or credited to policyholders. 


New Jersey: Every domestic and foreign 
stock, mutual and assessment insurance 
company shall pay an annual tax of 2% 
of taxable premiums collected during the 
previous calendar year on all business in 
the state, less the amount of any franchise 
taxes and taxes on property, exclusive of 
taxes on real estate and the taxes levied 
under this Act and taxes paid to firemen’s 
relief associations under R. S. 54:18-1, 
paid in the state by the company pursuant 
to any state law during the year. Marine 
insurance and life insurance companies 
will be specially taxed. The tax on life 
insurance companies is 2% on premiums 
on life insurance contracts of residents 
and 1% on annuity contracts of residents 
less the amount of franchise taxes and 
taxes on property, exclusive of taxes on 
real estate and taxes. No deduction is 
allowed for franchise taxes or property 
taxes on the tax payable in the year 1945 
and deductions for such taxes are allowed 
at graduated percentages for taxes pay- 
able in the years 1946 to 1954. The tax- 
able premiums shall not exceed 12%% 
of the total premiums calculated as speci- 
fied in the Act. The taxes imposed are 
first payable in the year 1945 on the basis 
of taxable premiums and taxable consid- 
erations for the calendar year 1944, pro- 
vided that taxes paid prior to the effective 
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date or payable prior to the effective date 
and subsequently paid under any state 
law assessed on the basis of premiums 
and considerations collected during the 
year ending December 31, 1944, or on the 
net value of policies in force December 
31, 1944, shall be credited against the tax 
levied on life insurance companies. 


New Mexico: A tax is imposed on all 
companies licensed to transact an insur- 
ance business in the state equal to 2% 
of gross premiums on insurance covering 
risks within the state, less return pre- 
miums, including dividends paid to pol- 
icyholders, and premiums received for 
reinsurance. 


North Carolina: Existing gross premi- 
ums and license fee provisions covering 
insurance companies are repealed and 
new provisions and rates imposed. The 
gross premiums tax is 2% on companies 
other than workmen’s compensation compa- 
nies and self-insurers which are liable for 
a 4% tax. License fees are $300 on all 
companies except farmers’ mutual fire 
insurance companies and fraternal orders, 
and this fee must be paid by April 1, 
1945, and annually thereafter. 


Oklahoma: Both domestic and foreign 
insurance companies shall be subject to 
the 4% tax on premiums for risks within 
the state and to an annual license fee of 
$100 such fees to be in lieu of all other 
taxes except ad valorem taxes. The 
license fee and a tax of $10 per month in 
lieu of the 4% tax are required of com- 
panies applying for the first time for a 
license to do business in Oklahoma. 
Credits for investments in Oklahoma real 
estate or securities are permitted against 
the premiums tax. These credits operate 
to reduce the tax on a graduated scale 
until, if 30% or more of the company’s 
assets are in Oklahoma, there is no tax. 


Oregon: Domestic as well as foreign and 
alien companies are included within the 
scope of the gross premiums tax. This 
tax is reduced from 244% to 2% of pre- 
miums. The annual license for domestic 
mutual fire associations is increased to $50. 


South Dakota: This state’s new law, 
alter repealing most of the old insurance 
law, will require every foreign and do- 
inestic company to pay 244% of the gross 
premium received upon property and 








risks in the state and 144% of the con- 
sideration received for annuity contracts. 
These rates may be reduced if the com- 
pany has investments in the state equiva- 
lent to 20 times the total premiums 
received. County and township mutual 
companies and fraternal benefit societies 
are excepted from the 21%4% rate. 


Tennessee: The new rates are as fol- 
lows: life insurance companies, 2% on 
gross premium receipts from residents 
of Tennessee; workmen’s compensation 
insurance companies and self-insurers, 
4% on gross premiums collected (mini- 
mum tax on self-insurers, $5); annuity 
companies and life insurance companies 
writing annuity contracts, 114% on gross 
consideration receipts paid by or for 
residents of Tennessee; all other insur- 
ance companies, 2% on gross premiums 
paid by or for residents of Tennessee 
or on property located in the State; com- 
panies writing fire insurance pay an ad- 
ditional tax of % of 1%. 


Texas: H. B. No. 23 imposes a gross 
premiums tax of 3.5% on every group of 
individuals, society, association or cor- 
poration transacting the business of life 
insurance, personal accident insurance, 
life and accident insurance, or health and 
accident insurance for profit, or for mu- 
tual benefit, or protection in the State. 
Reports due March 1 showing premiums 
collected during preceding calendar year; 
applicable to premiums collected during 
1945, and current laws will be in effect 
until that time.. Arts. 4758, 4769 and 
7064a, R. C. S., 1925, are repealed. 


Washington: Ch. 28 provides that the 
rate of tax on gross premiums shall be 
2%, the same to be applicable to both 
domestic and foreign companies. The 
Insurance Commissioner states that the 
change does not affect 1944 returns. 


West Virginia: S. B. No. 123 imposes a 
2% gross premiums tax on every insur- 
ance company licensed to transact busi- 
ness in the State. Prior to the amendment, 
the tax was limited to insurance compa- 
nies incorporated or organized under the 
laws of any other state or under the laws 
of any foreign government. S. B. No. 81 
provides that companies with reciprocal 
or inter-insurance contracts are to make 
an annual report and pay an annual 
license fee of $10. 

















By DALLAS BLAIR-SMITH 


SOME IMPORTANT FEDER 


Dallas Blair-Smith is a Certified Public Accountant in New York and a member 
of the Federal Taxation Committee of the New York Society of Public Account- 


ants. 


His article first appeared in the latter’s publication, The New York 


Certified Public Accountant, and is reprinted by TAXES at the suggestion of 
readers who think the article deserving of wider distribution. 


LARGE VOLUME of federal tax deci- 

sions continues to fatten the reference 
books. During the calendar year 1944, for 
instance, there were some 630 Tax Court 
decisions (of which 225 were officially pub- 
lished), 15 Supreme Court decisions, and 
about 500 decisions of the other federal 
courts of original and appellate jurisdiction. 
Your reviewer has attempted to select from 
this great number of cases those decided on 
new points, including the appellate decisions 
which illustrate the application and develop- 
ment of the important rule enunciated by the 
U. S. Supreme Court in the 1943 Dobson 
decision. 


Development of the Dobson Rule 


In 1944 there was considerable application 
of the rule in Dobson et al. v. Com’r. In its 
opinion by Mr. Justice Jackson the Supreme 
Court admonished the Circuit Courts of 
Appeals that the “findings of fact” of the 
Tax Court are not reviewable by an appel- 
late court if the findings have “warrant in 
the record” and a reasonable basis in the 
law, and that the same is true of the Tax 
Court’s selection of what course to follow 
in resolving tax questions such as those of 
“proper accounting,” if there is no statutory 
provision or regulation upon the point. The 
Court further stated that when the appellate 
court cannot separate the elements of a 
decision so as to identify a “clear-cut mistake 
of law,” the decision of the Tax Court 
must stand. 


That the appellate courts are deferring 
to this admonition and are applying the rule 


1320 U. S, 489, rehearing denied 321 U. S. 231. 
618 


to the best of their ability is apparent from 
a number of decisions. However, the full 
meaning of the rule laid down by the Su- 
preme Court is not yet clear to the Circuit 
Courts of Appeals, and there appears to be 
disagreement among the Justices of the 
Supreme Court itself on some aspects of the 
Dobson opinion. 


Within three weeks after the Supreme 
Court’s Dobson decision the First Circuit’ 
reversed a decision of the Board of Tax 
Appeals (now the Tax Court), which had 
taxed as rental income to a lessor corpo- 
ration the payment by the lessee, to the 
lessor’s stockholders, of dividends on pre- 
ferred stock which had been guaranteed by 
the lessee. The Circuit Court thought that 
the guaranteed payments were not in consid- 
eration of the lease and that they did not 
constitute income to the lessor-taxpayer 
either actually, theoretically, or in contem- 
plation of law. However, the Court had 
doubts as to the applicability of the Dobso 
decision, which it expressed as follows: 


“We think that the issue in this case is nol 
one in which the decision of the Tax Court 
is binding upon the reviewing court. 
vering v. American Dental Co., 318 U. S. 3 
(1943). Perhaps we are wrong in this, in view 
of the latest decision of the Supreme Cour! 
in Dobson v. Commissioner, decided Decem; 
ber 20, 1943. Whether the Dobson case was 
intended to introduce a revolutionary lim 
tation upon the scope of judicial review 4 
previously understood and practiced, 0 
merely to re-emphasize that under the reve 


2 Denholm & McKay Realty Co. v. Com’r, 13 
F. (2d) 545, rev’g B. T. A. Memo. 
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X DECISIONS REVIEWED 


nue act the decisions of the Tax Court may 
be reversed only if ‘not in accordance with 
law, 1s a question which will no doubt 
perplex the circuit courts of appeals until 
further light is shed upon the Dobson case 
by later decisions of the Supreme Court. 
The question in the Dobson case, whether 
the payments which the taxpayer received in 
the taxable year constituted income to him 
or were in the nature of a return of capital, 
seems to have been regarded by the Supreme 
Court as merely an issue ‘of proper tax 
accounting’ and, as such, a question of fact 
on which the Tax Court’s decision is final 
if supportable on a rational basis. It does 
not seem to us that the issue in the case at 
bar, whether the payment to petitioner’s 
preferred stockholders pursuant to the guar- 
anty is income to petitioner, is a mere question 
of ‘proper tax accounting.’ It is certainly 
no more so than the issue involved in 
Helvering v. American Dental Co., supra. 
Furthermore, insofar as the Board’s conclu- 
sion was not arrived at by an independent 
exercise of its own judgment but by the 
deference which it felt obliged to pay to 
the decision of the Supreme Court in the 
Joliet case, the Board’s conclusion is not 
binding on us. Commissioner v. Heininger, 


U.S. Supreme Court, decided December 20, 
1943,” 


The Supreme Court in a 5-4 decision, 
McDonald v. Com’r; upheld the Tax Court 
in disallowing the deduction of the cam- 
paign expenses of a taxpayer seeking elec- 
tion as a State judge. After construing the 
law and deciding that such expenses are 
not ordinary and necessary business ex- 
penses* or non-business expenses,” or a loss 
incurred in a transaction entered into for 
proft,® the majority opinion apparently 


*65 S&S. Ct. 9, ale 139 F. 
a. C. 738, 

* Code Section 23 (a) (1) (A). 

’Code Section 23 (a) (2), added by Section 
121, 1942 Act, 

® Code Section 23 (e) (2). 


(2d) 400, aff’g 1 


Some Important Federal Tax Decisions 


sought to amplify and strengthen the Dobson 
rule in the following language: 


“Even if these conclusions, in the setting 
oi federal income tax legislation, derived 
less easily than they do from the statutory 
provisions under scrutiny, we should not 
be inclined to displace the views of the Tax 
Court with our own. Of course the Tax 
Court cannot define the limits of its own 
authority. And in cases like Commissioner 
v. Heininger, 320 U. S. 467, where the Tax 
Court mistakenly felt itself bound by supe- 
rior judicial authority, we must give cor- 
rective relief. But, as a system, tax legislation 
is not to be treated as though it were loose 
talk or presented isolated abstract questions 
of law casting upon the federal courts the 
task of independent construction. Tax lan- 
guage normally has an enclosed meaning 
or has legitimately acquired such by the 
authority of those specially skilled in its 
application. To speak of tax determinations 
made in the system of review specially de- 
signed for federal tax cases as technical is 
not to imply opprobrium. 


“Having regard to the controversies which 
peculiarily call for this Court’s adjudication 
and to the demands for their adequate dis- 
position, as well as to the exigencies of 
litigation generally, relatively few appeals 
from Tax Court decisions can in any event 
come here. That court of necessity must 
be the main agency for nation-wide super- 
vision of tax administration. Whatever the 
statutory or practical limitations upon the 
exercise of its authority, Congress has 
plainly designed that tribunal to serve, as it 
were, as the exchequer court of the country. 
Due regard for these considerations is the 
underlying rationale of Dobson v. Commis- 
sioner, 320 U. S. 489. We are therefore 
relieved from discussing the numerous cases 
in which the Tax Court or its predecessor, 
the Board of Tax Appeals, allowed or dis- 
allowed deductions and their bearing on the 


619 








situation before us. To do so involves de- 
tailed analysis of the special circumstances 
of various ‘businesses’ and expenses incident 
to their ‘carrying on.’ We shall not enter 
this quagmire of particularities.” 


However, a strong dissenting opinion points 
out that the majority did not accept all the 
views of the Tax Court and argues that 
neither the Dobson case nor any other to 
which the Court’s opinion points has indi- 
cated that the Supreme Court should accept 
the Tax Court’s construction of a statute 
while repudiating the reasons on which its 
conclusions rested. Since one Justice con- 
curred only in the result of the Court’s opin- 
ion, and four Justices dissented, it is not 
clear that a majority of the Court thought 
the Dobson rule applicable in the McDonald 
case. 


In Security Flour Mills Co. v. Com’r, a 
case discussed elsewhere in this review, the 
Supreme Court reversed the Board of Tax 
Appeals and disallowed the accrual of a 
deduction which had been allowed by the 
Board under the qualifying clause in Section 
43. Evidently the majority of the Court, 
which construed Section 43, thought the 
issue a question of law, and not of “tax 
accounting.” However, it is interesting to 
note that in dissenting Mr. Justice Jackson, 
who wrote the Dobson opinion, and Mr. 
Justice Douglas expressed the opinion that 
the case was governed by the Dobson rule, 
and would have upheld the Board. 


Inferences from the Record 


Ina third case, Com’r v, Scottish American 
Investment Co. Ltd., et al.’ the Supreme Court 
Justices do appear to be in agreement on 
one phase of the Dobson rule, and its appli- 
cation to proper findings of fact by the 
‘Tax Court may probably be regarded as set- 
tled. The issue before the Court was whether 
the Board of Tax Appeals had drawn proper 
inferences from the record in finding that 
the taxpayer had an “office or place of busi- 
ness” in the United States so as to be en- 
titled under prior law® and regulations ” to 
be taxed as a resident foreign corporation. 
The Court, citing Dobson v. Com’r and sev- 
eral other Supreme Court decisions,” held 
that there was adequate support in the evi- 

7321 U. S. 281, aff’g 135 F. (2d) 165, which 
rev'd 45 B. T. A. 671. 

865 S. Ct. 169; aff’'g 139 F. (2d) 419, which 
aff'd 47 B. T. A. 474; rev’g 142 F. (2d) 401, 
which rev'd 47 B. T. A. 474. 

®Section 231 (b), 1936 and 1938 Acts. 


Art. 231-1, Reg. 94 and Reg. 101; Sec. 19.231-1, 
Reg. 103. 
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dence for what the Board had inferred, and 
that its conclusions in this case could not 
be set’aside on appellate review. 


Tests of Year of Worthlessness 


Two appellate courts are in conflict as to 
the applicability of the Dobson rule to the 
question whether the Tax Court has applied 
proper tests in determining the year in which 
property became worthless. The Court of 
Appeals for the District of Columbia was 
asked to review a decision of the Board 
of Tax Appeals (now the Tax Court) in 
which it had been held that certain stock 
became worthless prior to the taxable year, 
and was not deductible as a loss for the 
taxable year. The Court of Appeals,” being 
convinced that the Board’s test was too 
objective and that it disregarded what the 
taxpayer might think of his investment, ap- 
plied a more subjective test * and reversed. 
A dissenting judge, however, while in sym- 
pathy with the conclusion of the majority, 
did not feel free to apply the equities of 
the situation, and expressed the opinion that 
the Court must affirm, as the Dobson rule 
applied. With this dissent the Seventh Cir- 
cuit agreed, and in a case before it * refused 
to determine whether the Tax Court should 
have used a subjective or objective test, 
applying the Dobson rule to sustain the Tax 
Court’s finding as to the year in which 
certain mining property became worthless. 
The Seventh Circuit said it could not sub- 
stitute its own judgment for that of the Tax 
Court on a question of value. 


The question whether trust income is tax- 
able to the grantor under Section 22 (a) 
appears to be a question of law to which the 
Dobson rule does not apply.“ The Sixth 
Circuit reversed the Tax Court in holding 
that the income of certain short-term trusts 
was not taxable to the grantor under the 
Clifford ® doctrine. In a dissenting opinion 
one judge disagreed with the majority, and 
further expressed the opinion that the Tax 
Court decision should be affirmed under the 


u Helvering v. Nat’l Grocery Co., 304 U. S. 
282, 294; Wilmington Trust Co. v. Helvering, 
316 U. S. 164, 168; Com’r v. Heininger, 320 
U. S. 467, 475. 

122 Smith v. Helvering, 141 F, (2d) 529, 
B. T. A, Memo. 

13See U. 8S. v. White Dental Mfg. Cc., 274 
U. S. 398; Rosing v. Corwin, 88 F. (2d) 415: 
Raisseur v. Com’r, 129 F. (2d) 820. 

144 Superior Coal Co. v. Com’r, C. C, A.-7, Dee. 
7, 1944, aff’g T. C. Memo. 

Central Nat’l Bank of Cleveland, Ex’r v. 
Com’r, 141 F. (2d) 352, rev’g T. C. Memo. on 
this issue. 

16 Helvering v. Clifford, 309 U. S, 331 (1940). 
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Dobson rule, as it had “warrant in the rec- 
ord” and a “reasonable basis in the law.” 
However, the Tenth Circuit * evidently did 
not agree with the foregoing dissent, as it 
too reversed a decision involving a short- 
term trust the income from which had been 
taxed to the grantor by the Tax Court. The 
Circuit Court said there were no disputes in 
the evidence and adopted the Tax Court’s 
findings of fact im toto; but it decided that 
the finding that the taxpayer was the owner 
of the trust property was not a finding of 
fact covered by the Dobson rule, but rather 
a conclusion of law with which it disagreed. 


In the Dobson decision the Supreme Court 
reiterated that “the judicial function is ex- 
hausted when there is found to be a rational 
basis for the conclusions approved by the 
administrative body.” The two following 
decisions by the Court of Appeals for the 
District of Columbia illustrate application 
or attempted application of that rather cryp- 
tic admonition. Where the Tax Court had 
found that under a contract patents had 
been purchased by the taxpayer, and that the 
sums paid were not royalties subject to with- 
holding, the Court of Appeals™ affirmed 
under the Dobson rule, believing that the 
conclusion reached by the Tax Court had 
a rational basis supported by the stipulated 
facts and the established law. In a proc- 
essing tax refund case the Processing Tax 
Board of Review after extended hearings 
found that the claimant had not shifted the 
burden of the tax in any manner. The 
Court ® under the Dobson rule adopted the 
Board’s thirty-one findings of fact and af- 
firmed its decision granting the refund. A 
dissenting judge, however, believed that the 
decision of the Board had no rational basis 
in the evidence and was based upon errors 
of law, and would have reversed. 


No Clear-cut Mistake of Law 


When the appellate court cannot identify 
a “clear-cut mistake of law,” it must affirm 
under the Dobson rule. A taxpayer’s land 
was condemned by the City of Los Angeles, 
and he appealed the condemnations. He 
agreed, however, with a third party to dis- 
inissal of the appeal in consideration for the 
payment of $41,000 by the third party. That 
amount the Tax Court held to be ordinary 
income and not capital gain, as it was not 
apart of the proceeds of the condemnation. 


% Armstrong v. Com’r, 143 F. (2d) 700, rev’g 
iT. C.. 1008. 

' Com’r v. Celanese Corp. of America, 140 F. 
(2d) 339, aff'g T. C. Memo. 

'S Helvering v. Insular Sugar Refining Corp., 
141 F, (2d) 713, aff’'g P. T. B. R. op. 


Some Important Federal Tax Decisions 


The Ninth Circuit” affirmed, stating that 
the question confronting the Tax Court was 
one of fact, but adding: 


“. . Perhaps the [Tax] Court’s decision 
may be said to embody a mixed determina- 
tion of law and fact, but if so we are not 
able to identify in the decision any ‘clear-cut 
mistake of law’ warranting a reversal. .. . 


Dobson Rule Negatively Applied 


Two decisions of the Supreme Court 
constitute a sort of negative application of 
the Dobson rule. The Court denied rehear- 
ing * of Dobson et al. v. Com’r™ which was 
requested by the two taxpayers in that case 
who had some taxable income from the 1939 
recoveries from the vendor of stock which 
they had previously purchased and had sold 
ataloss. The Board had taxed such recov- 
eries as ordinary income, and the taxpayers 
asked the Supreme Court to hold that they 
were capital gain. The Court pointed out 
that a transaction, to be subject to the capi- 
tal gain provisions must be a sale or ex- 
change, and said: 


ee The Tax Court did not find as a 
matter of fact, and we decline to say as a 
matter of law, that the transaction was a ‘sale 
or exchange’ of a capital asset in the accepted 
meaning of those terms. . . .” 


In Equitable Life Assurance Society v. 
Com’r*™ the Supreme Court took somewhat 
the same attitude. The Court was asked 
to hold that certain amounts designated as 
“excess interest dividends” and paid by the 
insurance company on matured policies un- 
der certain supplemental contracts were de- 
ductible as “interest.” These amounts, 
which were in excess of regular interest at 
3 per cent, were payable only when de- 
clared by the insurance company. Stating 
that more proof was needed than the con- 
tents of the policies and the stipulation of 
facts, but that no additional evidence was 
offered to the Tax Court, the Supreme Court 
refused to hold as a matter of law, on the 
basis of the meager evidence before it, that 
the payments were “interest.” The Tax 
Court’s finding, that they were not, was 
therefore upheld under the Dobson rule. 


As Section 102 cases are essentially fact 
cases, they will apparently not be considered 


20 Clover v. Com’r, 143 F. (2d) 570, aff’g T. C. 
Memo. 

21 See also Walker v. Com’r, C. C. A.-6, Dec. 4, 
1944, aff’g T. C. Memo. 

a3 321 U.S. 231. 

23 320 U. S. 489. 

% 321 U. S. 560, aff’g 137 F. (2d) 623, which 
modified 44 B. T. A. 293. 
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to be reviewable on their merits. The fol- 
lowing quotation from an opinion of thie 
Second Circuit” by Judge Frank may ex- 
emplify the attitude of the appellate courts: 
“The Tax Court found that taxpayers’ earn- 
ings or profits were permitted to accumulate 
beyond the reasonable needs of the business. 
Under the express terms of Section 102 (c) 
this finding, if valid, created a presumption 
that the purpose of the accumulation was 
to avoid surtax upon the shareholders unless 
the taxpayer proved the contrary by a clear 
preponderance of the evidence. The Tax 
Court found that the taxpayer had not done 
so. Both those findings constitute determi- 
nations of fact, which, under the narrowest 
interpretation of Dobson v. Commissioner, 
320 U. S. 489, we cannot disturb unless we 
consider them, as we do not, unsupported 
by substantial evidence. . . .” 


Findings of Fact 


In another case under Section 102, the 
Tax Court found that the taxpayer was 
availed of for the purpose of preventing the 
imposition of surtax upon its shareholders, 
though the principal stockholder and other 
witnesses had denied the prohibited purpose. 
The Fifth Circuit * pointed out that there 
was a controversy of fact, and affirmed un- 
der the Dobson rule. 


That proper conclusions of fact by the Tax 
Court or other court of original jurisdiction, 
whether or not based upon conflicting evi- 
dence, are not reviewable is further illus- 
trated by a number of decisions in which 
this element of the Dobson rule was applied: 


1. Where the Tax Court had determined 
the original cost of a building to a corpora- 
tion and had refused to include alleged 
contractor’s commissions paid to the princi- 
pal promoter and sole shareholder, because 
it was not convinced that any amount was 
actually paid for contractor’s services, the 
Supreme Court™ upheld the findings, citing 
its Dobson decision. Likewise in the same 
case the Tax Court was upheld in its con- 
clusion, reached after hearing vague testi- 
mony, that two small deductions for repairs 
were not properly taken, having been claimed 
and allowed in the preceding year. 


2. A taxpayer on the accrual basis sold 


certain shares of stock to a gas company 





2% Gunlocke Chair Co. v. Com’r, 
Nov. 16, 1944, aff'g T. C. Memo. 

2% Medical Arts Hospital of Dallas v. Com’r, 
141 F. (2d) 404, aff’'g T. C. Memo. 

% Claridge Apartments Co. v. 
xX. 472. 
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Cc. C, A.-2, 


Com’r, 65 S. 






under an agreement whereby the taxpayer 
could apply against the sale price one-halj 
of its monthly bills for gas used. There was 
a gain on the sale, which the Tax Court 
held to be taxable when the proceeds of 
the sale exceeded the cost of the shares 
sold, not when the contract was signed, 
The Eighth Circuit affirmed,™ stating that 
the question is one of fact on conflicting 
evidence, on which the finding of the Tax 
Court is beyond its power to review. 


3. A District Court had found that the 
purchase of stock by the issuing corporation 
from the taxpayer did not constitute a can- 
cellation or redemption of the stock nor was 
such purchase effected at such time or in 
such manner as to make the transaction 
essentially equivalent to the distribution of 
a taxable dividend under Section 115 (¢), 
The Seventh Circuit * felt required to accept 
these findings as findings of fact, and affirmed. 

4. In an estate tax case the Tax Court 
allowed a deduction for charitable bequests 
where the remainder bequeathed to the 
charities could be invaded for the benefit 
of the life tenant. The Tax Court found 
that “the possibility that the charitable be- 
quests would fail or be diminished was so 
remote as to be nil.” The Fourth Circuit” 
stated that the conclusions of the Tax Court, 
resting as they do upon a finding of fact, 
must be affirmed. 


5. That valuations of property by the Tax 
Court are findings of fact and, if supported 
by adequate evidence, will be upheld on 
review is illustrated by a number of deci- 
sions. Valuations upheld include: 

(a) The fair market value of a prefer- 
ence stock issued as a dividend; ™ 

(b) The value of property for gift tax 
purposes; * and 

(c) The value of gift property for giit 
tax purposes was reduced by indebtedness 
for which it was pledged as security, and 
such reduction was upheld.” 


6. Two estate tax decisions again indicate 
that a finding of the Tax Court with respect 
to a taxpayer’s motives will, if properly 
supported by the evidence, be upheld on 





28 Harding Glass Co. v. Com’r, 142 F, (2d) 41, 
aff’g T. C. Memo. on this issue. 

2 Fox v. Harrison, C. C. A.-7, Nov. 18, 1944, 
aff’'g D. C., N. D. Ill., Sept, 14, 1943. 

%° Com’r v. Robertson Estate, 141 F. (2d) 8355 
aff’'g B. T. A. Memo. 

31 Supplee-Biddle Hardware Co. v. Com’, 
C. C. A.-3, Aug. 25, 1944, aff’g T. C. Memo. 

3 Hyman v. Nunan, 143 F. (2d) 425, aff'g 1 
2. Gy Sl. 

3 Com’r v. Procter, 142 F. (2d) 824, aff’g T. C. 
Memo. on this issue. 
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appeal. The Second Circuit™ cited the 
Dobson case in adopting the Tax Court’s 
finding that certain property had been trans- 
ferred by a decedent in contemplation of 
death, so as to require it to be included 
in the gross estate, and the Sixth Circuit 
handed down a decision * in which it upheld 
similar findings of the Tax Court. The de- 
termination of a taxpayer’s motive is im- 
portant in the application of several sections 
of the Code, among them Section 129,% 
relating to ‘acquisitions to evade or avoid 
income or excess profits taxes.” Are we to 
infer that if, in the application of that Sec- 
tion, the Tax Court concludes that a tax- 
payer’s principal purpose was to avoid taxes, 
there will be a chance to obtain a reversal 
only if the appellate court thinks the Tax 
Court drew improper inferences from the 
record ? 

7. The following findings of fact were 
also upheld under the Dobson rule: 

(a) That a taxpayer was engaged in the 
business of buying and selling securities 
aiter a certain date; ™ 

(b) That the cost of construction of a 
new tunnel for a coal mine past its develop- 
ment stage is a capital expenditure recover- 
able through depletion, and not an ordinary 
expense ;*8° 

(c) That a taxpayer had not borne the 
burden of processing taxes for which it 
sought a refund; ® 

(d) That there was consideration for a 
transfer of property, so that a “sale or 
exchange” occurred; ” 


(e) That an annuity contract and a single 
premium life insurance policy purchased on 
the same day are two separate investments, 
not a single investment; “* and 


(f) That the taxpayer failed to prove 
that certain expenditures were “for the man- 
agement, conservation, or maintenance of 
property held for the production of income,” 
and they were, therefore, not deductible as 
an expense by the individual.” 


‘Buckminster Estate v. Com’r, C. C. A.-2, 
Nov. 16, 1944, aff’g T, C. Memo. 

5 Kroger Estate v. Com’r, C. C. A.-6, Dec. 4, 
1944, aff’g T. C. Memo. 

* See also Section 112 (i) and (k), I. R. C. 

*Fuld v. Com’r, 139 F, (2d) 465, aff’g 44 
B. T. A. 1268. 

8% Repplier Coal Co. v. Com’r, 140 F. (2d) 544, 
aff'g T. C. Memo. on this issue. 

’ Franklin Peanut Co. v. Com’r, C. C. A.-4, 
Aug, 26, 1944, aff’'g T. C, Memo. 

” Stamler v. Com’r, 145 F. (2d) 37, aff’g T. C. 
Memo. 

‘\ Helvering v. Meredith, 140 F. (2d) 973, aff’g 
T. C. Memo. 

' Walker v. Com’r, C. C. A.-6, Dec. 4, 1944, 
aff'g T. C. Memo, 


Some Important Federal Tax Decisions 


Dobson Rule General—Not Specific 


In the Dobson decision® itself the Su- 
preme Court observed: 


“Tt is difficult to lay down rules as to what 
should or should not be reviewed in tax cases 
except in terms so general that their effective- 
ness in a particular case will depend largely 
upon the attitude with which the case is 
approached. . . .” 


The truth of that observation is borne out 
by the difficulties which the appellate courts 
have experienced in their conscientious at- 
tempt to apply the Dobson rule in the past 
year. It seems to your reviewer that the 
Supreme Court in elaborating an old rule 
wrote a sweeping essay which succeeded in 
confusing not only the lower courts but itself 
as well. Further difficulties will no doubt 
be experienced in the future. It may be, 


however, that the Circuit Courts will feel, 
as the Supreme Court does, that it is unde- 
sirable to have numerous appeals of tech- 
nical tax cases, and will lean toward affirming 
the Tax Court’s findings and conclusions, 
unless a “clear-cut mistake of law” can be 


identified. 


Time of Accrual of Deductions 


Two Supreme Court decisions last year 
dealt with the accrual of deductions. In 
the first of these, Dixie Pine Products Co. v. 
Com’r,* the Court held that a taxpayer on 
the accrual basis may not accrue and deduct 
the amount of a tax the liability for which 
it is contesting in the State courts. The 
Court pointed out that it has long been the 
rule that to warrant accrual all the events 
must occur in the taxable year which fix 
the amount and the fact of the taxpayer’s 
liability ® and said that this cannot be the 
case where the liability is contingent and is 
contested by the taxpayer. The Court fur- 
ther stated that the taxpayer must await the 
event of the State court litigation, and claim 
a deduction only for the year in which its 
liability for the tax was finally adjudicated. 
The decisions of the Fifth Circuit and the 
Board of Tax Appeals“ were upheld, and 
the Supreme Court observed that since the 
Board applied the correct rule of law, there 
being many Board decisions to the same 
effect, its determination that the item in 
question was not properly deducted on the 


43 320 U. S. 489. 

44320 U. S. 516. 

4 U. 8. v. Anderson, 269 U. S. 422 (1926). 

4% Lucas v. American Code Co., 280 U. S. 445 
(1930). 

47134 F, (2d) 273, aff’'g 45 B. T. A. 286. 
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accrual basis is entitled to the finality indi- 
cated in the Dobson case. However, the 
Court’s observation appears to be of little 


moment, as it decided the case on the 
merits.” 


The Dixie Pine Products decision (supra) 
was applied by the Tax Court“ to disallow 
as deductions for 1937 and 1938 certain con- 
tested State income taxes for those years 
which were neither asserted nor contested 
until 1941, though in the Supreme Court 
case the contest was begun before the end 
of the taxable year for which the deduction 
was claimed. Also the Tax Court in another 
case disallowed the deduction of federal 
capital stock tax paid by a cash basis tax- 
payer and refunded in a later year, and its 
decision was affirmed on the authority of 
the Dobson and Dixie Pine Products decisions 
by the Third Circuit,” which said that the 
authority for deducting a tax paid is no 
different from that for deducting a tax ac- 
crued. Upon rehearing the Circuit Court 
reaffirmed its decision, but mainly on the 
ground that no legal liability for payment 
of the capital stock tax had ever existed. 


Scope of the Dixie Pine Case 


That the principle of the Dixie Pine Prod- 
ucts case applies to deductions other than 
deductions for taxes is indicated by language 
of the Supreme Court in Security Flour Mills 
Co. v. Com’r (infra) and by the Tax Court’s 
application of the principle ™ to a taxpayer’s 
accrual and deduction of additional wages 
under the Fair Labor Standards Act, the 
liability for which the taxpayer denied and 
contested. The Tax Court held that the 
additional wages were deductible in 1940 
when the contest was settled and payment 
made, and that no part of the wages was 
deductible in 1938 and 1939, though some of 
the services of the employees had been ren- 
dered in those years. 


The Supreme Court decision in Security 
Flour Mills Co. v. Com’r™ contains the 
Court’s construction of Section 43, which 
provides that deductions and credits shall 
be taken for the taxable year in which “paid 
or accrued” or “paid or incurred” depend- 
ent upon the method of accounting upon the 
basis of which the net income is computed, 





4% See Van Norman Co. v. Welch, 141 F. (2d) 
99. 

4# Burton-Sutton Oil Co., Inc., 3 T. C, 1187. 

5 Cooperstown Corp. v. Com’r, C. C. A.-3, 
Jan. 19, 1944; reaffirmed C, C. A.-3, Aug. 30, 
1944, cert. den. Nov. 13, 1944. 

51 Atlantic Coast Line R. R. Co., 4 T. C. 140. 

52 321 U. S. 281, aff’g 135 F. (2d) 165, which 
rev'd 45 B. T. A. 671. 
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unless in order to clearly reflect the income 
the deductions and credits should be taken as 
of a different period. [Italics supplied.] 


The taxpayer had contested liability for 
1935 A. A. A. processing taxes and had not 
paid them to the Collector. However, it 
had accrued a liability for the taxes on its 
books, and had included processing taxes in 
the price of goods sold to its customers in 
1935. Repayments of certain amounts so 
included were voluntarily made to customers 
in 1936, 1937 and 1938, and the Board of 
Tax Appeals, applying the qualifying clause 
of Section 43 which is set out in italics above, 
allowed the deduction of such amounts in 
1935. The argument was that the money 
had been received from the customers in 
1935, and the repayments, though made in 
later years, should be offset against the 1935 
income. The Tenth Circuit reversed the 
Board and the Supreme Court upheld the 
Circuit Court. 


Security Flour Mills Decision 


The Supreme Court, citing its decision in 
the Dixie Pine Products case (supra) held, 
first, that the liability for the 1935 processing 
taxes did not accrue, as payment thereof 
was contested by the taxpayer and the taxes 
were never paid to the Collector. Secondly, 
it disagreed with the taxpayer’s contention 
that the qualifying clause in Section 43 op- 
erates to allow the deduction in a year dii- 
ferent from the year of accrual where, upon 
analysis of any transaction, it is found that 
it would be unjust or unfair not to isolate 
the transaction and treat it on the basis of 
its long-term result. The Court quoted from 
the Congressional Committee reports under 
the 1924 Act, when the clause was inserted 
in the law, and stated that it is clear that 
the purpose was to take care of fixed liabili- 
ties payable in fixed installments over a 
series of years. As an example, the Court 
states that a tenant would not be com- 
pelled to accrue in the first year of a lease 
the entire rental liability, nor would he be 
compelled, if he saw fit to pay all the rent 
in advance, to deduct the whole payment as 
an expense for the current year.™ 


The Court cited with approval and quoted 
from its former decision in Burnet v. Sanford 
& Brooks Co.™ to the effect that all the Reve- 
nue Acts have uniformly assessed the tax 





53 The quotation from the Committee reports 
also suggests that the qualifying clause in Sec- 
tion 43 is the authority for prorating prepaid 
interest on a time basis in the conventional 
manner. 

54 282 U.S. 359, 363. 
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on the basis of annual returns showing the 
net result of all the taxpayer’s transactions 
during a fixed accounting period, and that 
this is necessary so that the system of taxa- 
tion should produce revenue ascertainable, 
and payable to the Government, at regular 
intervals. Then citing a number of its other 
decisions,® the Court in its Security Flour 
Mills opinion said: 


“The legal principle has often been stated 
and applied. The uniform result has been 
denial both to government and to taxpayer 
of the privilege of allocating income or outgo 
to a year other than the year of actual re- 
ceipt or payment, or, applying the accrual 
basis, the year in which the right to receive, 
or the obligation to pay, has become final 
and definite in amount.” 


The Court accordingly denied that Section 
43 altered the rule so as to allow a hybrid 
system partly annual and partly transac- 
tional, as the taxpayer had contended, and 
stated as its opinion that the purpose of 
the language which Congress used was not 
to substitute, whenever in the discretion of 
an administrative officer or tribunal such 
course would seem proper, a divided and 
inconsistent method of accounting not prop- 
erly to be denominated either a cash or an 
accrual system. 


The Security Flour Mills case has been 
applied by the courts to disallow the deduc- 
tion of an attorney’s fee which was contin- 
gent and did not become fixed until after 
the close of the taxable year,™ to disallow 
the deduction in a decedent’s return of an 
amount accrued by the executor for damages 
resulting from a suit for negligence which 
was settled after the taxpayer’s death,” and 
to disallow to a subway contractor the esti- 
mated cost accrued on its books for future 
restoration work for which it would be liable 
under the contract.™ 


Time of Reporting Income 


The statement of principle included in the 
Supreme Court’s Security Flour Mills opinion 
(supra) embraces both deductions and in- 
come, and that decision was cited and ap- 
plied by the Tax Court in a case involving 
deferred income.” The taxpayer in the case 


% Tucas v. Ox Fibre Brush Co., 281 U. S. 
115, 120; Burnet v. Thompson Oil & Gas Co., 
283 U. S. 301, 306: Woolford Realty Co, v. Rose, 
286 U. S. 319, 326; Tait v. Western Maryland 
Ry. Co., 289 U. S. 620, 624; Brown v, Helvering, 
291 U. S. 193; Guaranty Trust Co, v. Com’r, 
303 U. S. 493, 498. 

*Com’r v. Blaine, MacKay, Lee Co., 141 F. 
(2d) 201, rev’g B. T. A. Memo. 


Some Important Federal Tax Decisions 


received or accrued amounts under contracts 
which obligated it to perform services for 
periods extending beyond the end of the 
taxable year. As in prior decisions, the Tax 
Court refused to allow the deferment of any 
of the income, and held that all amounts 
received or accrued in the taxable year must 
be reported. After citing the usual authori- 
ties on this point, the Tax Court went on 
to say that the rule and its underlying 
reason were stated in the Security Flour 
Mills case, and pointed to the paragraph 
from that decision which is quoted above. 


If it is true that the Supreme Court has 
again denied the authority of the Treasury 
and the courts to allow a proper accounting 
treatment of deferred income for tax pur- 
poses, it seems to your reviewer that a Code 
amendment allowing it is more urgently 
needed than ever. Such a statutory amend- 


ment has been repeatedly recommended by 
accountants.” 


Restoration to Income of Depletion 
of Advanced Royalties 


The Supreme Court in Douglas et al. v. 
Com’r™ considered the question whether de- 
pletion previously deducted from advanced 
minimum royalties received under a mining 
lease should be restored to income upon 
termination of the lease before any minerals 
were extracted, as required by the regula- 
tions.” The Court upheld the regulation as 
valid, and pointed out that the taxpayer had 
received something in the year of termina- 
tion of the lease, as the lessee had given up 
its right to extract the minerals covered by 
the advanced royalties. Two Justices dis- 
sented, believing it an unreasonable exercise 
of the rule-making authority to tax in one 
year amounts which had been deducted in 
several previous years, and thus impose a 
tax disadvantage which defeats the advan- 


tage of the depletion deduction granted by 
Congress. 


One taxpayer in the case had taken a de- 
pletion deduction in a loss year and had 





3% Com’r v. U. 8. Trust Co. of N. Y., -Ex’r, 
143 F, (2d) 243, rev’g 44 B. T. A. 1056, cert. den. 
Oct, 9, 1944. 

58 Spencer, White & Prentis, Inc. v. Com’r, 
C. C. A.-2, July 10, 1944, cert. den. Dec. 4, 1944. 

59 Your Health Club, Inc., 4 T. C. 385. 

See ‘Revisions of the Internal Revenue 
Code: Recommendations by the Committee on 
Federal Taxation of the American Instiiute of 
Accountants’, The Journal of Accountancy, De- 
cember 1944, Vol. 78, No. 6, pp. 460-462. 

6164 S, Ct. 988, aff’g 134 F. (2d) 762, aff’g and 
rev’g 46 B. T. A. 943. 

6 Art. 23 (m)-10 (c), Reg. 94; now Sec. 29.23 
(m)-10 (c), Reg. 111. 
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received no benefit from it. The Eighth 
Circuit had taxed restoration of that deduc- 
tion also, refusing to apply any “tax benefit” 
rule, and had reversed the Board on this 
point. The Supreme Court affirmed the Cir- 
cuit Court on this issue by an equally di- 
vided Court (4-4), two Justices believing 
that the deduction from which no benefit 
was derived should not be restored. The 
two Justices who dissented from the major- 
ity opinion as a whole never reached the 
tax benefit question. 


Filing of Personal Holding 
Company Returns 


In Com’r v. Lane-Wells Co the Supreme 
Court held that a personal holding com- 
pany must file a separate personal holding 
company return on Form 1120H, and that a 
regular corporation income tax return on 
Form 1120 is insufficient to start the running 
of the statute of limitations on the assess- 
ment and collection of personal holding 
company tax, or to avoid the 25 per cent 
penalty for failure to file a return. The 
penalty for 1934 and 1935 was mandatory,“ 
but for 1936 the penalty could be lifted if it 
were shown that failure to file Form 1120H 
was “due to reasonable cause and not due 
to willful neglect,” and the case was re- 
manded to the Tax Court for a finding on 
the latter point as to 1936 only. 


The Supreme Court’s decision is regarded 
by many as a harsh one. In the taxable 
years involved the taxpayer believed it was 
not a personal holding company, having 
been so advised. Several years later the 
courts imposed personal holding company 
status, tax liability and the penalty. Unless 
a curative amendment of the Internal Reve- 
nue Code can be obtained, it would seem 
that in order to start the running of the 
statute and to avoid all question of the pen- 
alty ** corporations which may possibly be 
classified as personal holding companies 
should file timely returns on Form 1120H, 
claiming in appropriate cases that they 
should not be so classified. 


The Supreme Court opinion in Claridge 
Apartments Co. v. Com’r™ contains a detailed 


63 321 U. S, 219, rev’g and remanding 134 F. 
(2d) 977, which rev'd 43 B. T, A. 463. 

* Section 291, 1934 Act; Section 406, 1935 Act. 

% Section 291, 1936 Act (Section 291, I. R, C., 
is to the same effect). 

%a However, where a corporation believes in 
good faith, after taking advice of counsel, that 
it is not liable for tax, failure to file a return 
may be due to reasonable cause. See Lindback 
Foundation, 4 T. C. 652. 

#65 S. Ct. 172. 


history and appraisal of the tax features of 
the National Bankruptcy Act as amended 
by the Chandler Act in 1938. That amend- 
ment exempted from taxation any income 
arising from a modification or cancellation 
of indebtedness in a Section 77B or Chapter 
X proceeding,” and provided for the reduc- 
tion of the basis of the debtor’s property by 
the amount of the debt cancellation, but not 
below the fair market value of the property.® 
The Court construed the applicability of this 
section™ of the Chandler Act, and ruled that 
the foregoing amendment did not apply in 
the case of a debtor corporation which was 
reorganized under Section 77B in proceed- 
ings which had been closed by final decree 
prior to September 22, 1938, the effective 
date of the Chandler Act. Hence the tax- 
payer in the Claridge case, the successor cor- 
poration to a debtor reorganized in such a 
proceeding, did not need to reduce the de- 
preciation basis of property which was 
transferred to it pursuant to the Bankruptcy 
Act reorganization. The 1943 Act™ ren- 
dered inapplicable the basis reduction require- 
ment” of the Chandler Act, effective for 
the computation of depreciation for all tax- 
able years after 1933, but effective to reduce 
the tax liability only for 1943, 1944, and 
subsequent years.” 


Other Supreme Court Decisions 


Two other Supreme Court opinions de- 
ciding questions of substantive income tax 
law are worthy of note. The Court held 
that the Wisconsin privilege dividend tax is 
not imposed upon and is not deductible by 
the corporation.” Such tax is imposed by 
the State with respect to both foreign and 
domestic corporations doing business within 
Wisconsin, and is withheld by the corpora- 
tions from dividends declared and _ paid. 
Since the tax is imposed upon the share- 
holders receiving the dividends, it follows 
that they may deduct it.” 


The Court held that the Oklahoma elec- 
tive community property law is not effective 
to divide the community income for federal 


8 Section 268, National Bankruptcy Act. 

88 Section 270, National Bankruptcy Act. 

® Section 276c (3), Chandler Act. 

Section 121 (c) (3), adding Code Section 
113 (a) (22). 

71 Section 270, National Bankruptcy Act. 

7% Section 121 (e), Revenue Act of 1943. 

73 Wisconsin Gas & Electric Co. v. U. S., 64 
S. Ct. 1106, aff’'g 138 F. (2d) 597, which rev'd 
46 Fed. Supp. 929. 

™ American Light & Traction Co., 3 T. C. 
1048, on appeal C. C, A.-7, 
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income tax purposes.” The election of a 
husband and wife to come under the law 
was regarded by the Court as an assign- 
ment of earned income which does not ren- 
der the income immune from taxation to the 
assignor.” There were two dissents. The 
similar elective community property system 
of Oregon may also be ineffective for fed- 
eral income tax purposes. [Oregon’s elective 
community property law has been repealed. 
=F d.)} 


Stock Option Given to Employee 


The question whether and under what cir- 
cumstances taxable income may arise from 
the exercise of a stock option was still un- 
settled at the end of 1944. The Ninth Circuit 
decided a case™ in which it held that the 
excess over the option price of the market 
value of the stock (at the date when the 
option was exercised) was not income. The 
option had been granted by a corporation as 
compensation to an employee at a time 
when the value of the stock did not exceed 
the option price, and the Court pointed out 
that the option, not the stock, was given as 
compensation. Certiordri in this case was 
granted, and the Ninth Circuit was reversed. 
It was decided that the exercise of the 


option resulted in additional compensation. 
[45-1 uste § 9187.] 


Exempt Interest from Obligations 
of Political Subdivisions 


In two companion test cases the Treasury 
sought to tax the interest on bonds of the 
Port of New York Authority ® and the Tri- 
borough Bridge Authority,” although such 
interest has been regarded as exempt for 
many years, The main issue was whether 
these organizations were political subdivi- 
sions of a State within the meaning of Sec- 
tion 22 (b) (4) (A). The Tax Court held 
they were political subdivisions, and so did 
the Second Circuit, though Judge Frank 
vigorously dissented, largely on the ground 
that they were more like public utilities. 
The Supreme Court recently denied certio- 
rari, putting an end to the litigation. 





% Com’r v. Harmon, 65 S, Ct. 103, rev’g 139 
F. (2d) 211, which aff'd 1 T, C. 40; rehearing 
denied Dec. 18, 1944. 

*% Lucas v. Earl, 281 U. S. 111, was cited by 
the Court. 

7 Smith v. Com’r, 142 F. (2d) 818, rev’g T. C. 
Memo. on this issue. 

* Oct. 16, 1944. 

° Com’r v. Shamberg Estate, C, C. A.-2, Aug. 
24, 1944, aff’'g 3 T. C. 131, cert. den. Jan. 2, 
1945, 

“ Com’r v. White Estate, C. C. A.-2, Aug. 24, 
1944, aff’g 3 T. C. 156, cert. den. Jan, 2, 1945. 
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Treatment of Bad Debt Recoveries 
Under Reserve Method 


The Tax Court held™ that a taxpayer 
using the reserve method need not credit 
bad debt recoveries to the reserve where it 
had been the taxpayer’s consistent practice 
for many years to report such recoveries as 
income. The effect of the decision was to 
exclude the taxpayer from the personal hold- 
ing company classification by reducing the 
percentage of personal holding company in- 
come to gross income. In another case™ 
the Tax Court’s holding to the same effect 
enabled the taxpayer to exclude the bad debt 
recovery from its excess profits net income,™ 
and the Tax Court disapproved the regula- 
tion“ which would have disallowed such 
exclusion to all taxpayers using bad debt 
reserves for tax purposes. However, the 
Treasury has changed the regulation to ac- 
cord with the Tax Court decisions.” 


Deduction of Salary or Interest 
Accrued But Not Paid to 
Controlling Stockholder 


Under Section 24 (c) a corporate taxpayer 
may not deduct salary or interest accrued to 
a controlling stockholder,” unless paid with- 
in two and one-half months after the close 
of its taxable year, if by reason of the 
accounting method of the stockholder-em- 
ployee the amount is not includible in the 
latter’s gross income for the taxable year 
in which or with which the taxable year of 
the corporate taxpayer ends. The Tax 
Court held™ such accrued salaries to be 
deductible by a corporation which had not 
paid them within the time limit, on the 
cround that the stockholder-employees, who 
reported on the cash basis, had construc- 
tively received the income, as the corporation 
was well able to pay the salaries on demand. 
The fact that the individuals had not re- 
ported the salaries as taxable income until a 
later year was immaterial. 





81 Ohio Loan & Discount Co., 3 T. C. 849, Acq. 

82 Johnson Lumber Co., 3 T. C. 1160. 

83 Under Section 711 (a) (1) (E), I. R. C. 

§ Sec. 30.711 (a)-2, Reg. 109. 

85 See Sec, 35.711 (a)-2, Reg. 112. 

% An individual by or for whom more than 
50 per cent of the value of the stock is owned, 


directly or indirectly. See Section 24 (b) (1) 
(B) and (b) (2), I. R. C. 


8’ Flynn Mfg. Co., 3 T. C. 932, on appeal 
Cc. C. A.-3 [Commissioner’s appeal dismissed, 
Feb. 7, 1945.—Ed.]. 
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In a somewhat similar case,“ however, 
where it was contended that unpaid accrued 
interest had been constructively received by 
the controlling stockholder, the Tax Court 
1efused to allow the deduction to the cor- 
poration, and pointed out that it could not 
have been constructively received on De- 
cember 31, the end of the taxable year of 
both the corporation and the individual, be- 
cause the interest was not due and payable 
until after that date. 


As to the meaning of “two and one-half 
months after the close” of the taxable year, 
the Second Circuit held ® that under Section 
24 (c) payment of accrued items must be 
made by a calendar year taxpayer before 
March 16 of the following year. 


Forgiveness of Indebtedness 


Creditors of a corporation who were not 
stockholders forgave a portion of its indebt- 
ness to them. Such forgiveness, under the 
rule of Helvering v. American Dental Co.,* 
was not taxable income to the corporation. 
However, the question was also raised 
whether it was not a contribution to the 
capital of the taxpayer and therefore in- 
cludible in its invested capital, even though 
the taxpayer had a deficit. The Tax Court 
held” that the forgiveness of debt by non- 
stockholders did not constitute invested 
capital, and indicated that the creditors had 
“invested” nothing, as they had no interest 
in the business, citing a Board decision™ 
and quoting from La Belle Iron Works v. 
U. S.* both being decisions under the prior 
excess profits tax law. The Tax Court de- 
cision is not convincing, particularly in view 
of the apparent admission in the regulations 
that a “contribution to capital” may come 
“from any person.” “* 


In another case “ a taxpayer who reported 
income on the cash basis gratuitously re- 
linquished salary for prior years which had 
been credited to him on the books of a 
corporation. He had never received it nor 
had he ever reported it as income. The 
Commissioner determined that the forgiven 
salary was income to the taxpayer by an 
ingenious argument. He contended that 





8 Lake, Inc., 4 T. C. 1, on appeal C. C. A.-5 
{T. C. decision affirmed, C. C. A.-5, April 17, 
1945.—Ed.]. 

8° Mansuss Realty Co. v. Com’r, 143 F. (2d) 
286, aff’g 1 T. C. 932. 

% 318 U. S. 322. 

% Liberty Mirror Works, 3 T. C. 1018. 

® Holton & Co., 10 B. T. A, 1317. 

% 256 U. S. 377. 

% Sec. 35.718-1, Reg. 112. 

% Kellogg, 2 T. C. 1126, Acq. 
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since the forgiveness of the debt was a gilt," 
the taxpayer must have something to give, 
and when he disposed of it there was the 
equivalent of a disposition of income taxable 
under Helvering v. Horst.” The Tax Court, 
however, found no evidence that the cash- 
basis taxpayer had received anything, con- 
structively or otherwise, and reversed the 
Commissioner’s determination. 


Jurisdiction of the Tax Court 
Over Section 722 Claims 


The Tax Court held in a case ® involving 
the taxable year 1940, which came to it on 
the basis of a notice of deficiency, that it 
was without jurisdiction to consider the 
question of relief under Section 722. Such 
jurisdiction may be invoked after the Com- 
missioner has mailed a notice disallowing 
the application for relief in whole or in part.” 
However, the Tax Court ruled that it could 
determine the excess profits tax liability in 
the deficiency proceeding, and later redeter- 
mine the tax should the Commissioner dis- 
allow the relief application. It was also 
held in another case™ that the same rule 
applies when the petition in a deficiency 
proceeding was filed before December 1/7, 
1943, prior to which date the law ™ allowed 
taxpayers to claim the benefits of Section 
722 in such a proceeding. 


It appears that the likeliest way of arrang- 
ing that a deficiency in excess profits tax and 
an application for relief be considered and 
disposed of simultaneously by the Treasury 
and the Tax Court is to file the application 
with the return and defer payment of 33 
per cent of the claimed tax reduction under 
Section 710 (a) (5), if that is allowable in 
the particular case. 


What Law is Applicable to 
Carry-Overs ? 


In computing the amount of the carry- 
over of a net operating loss or unused ex- 
cess profits credit, should the amount thereof 
be computed under current provisions of 
the Code or under the Code provisions ap- 
plicable to the year when the net operating 
loss or unused credit arose? The Tax Court 
in Moore, Inc. decided that the amount of 





% Helvering v. American Dental Co., 318 U. S. 
322. 

* 311 U.. S. 112. 

% Uni-Term Stevedoring Co., 3 T. C. 917. 

%® Section 732 (a), I. R. C. 

100 Pioneer Parachute Co., 4 T. C. 27. 

101 Section 722 (d), I. R. C., before its amend- 
ment by Public Law 201 (78th Cong.). 

10224 T. C. 404, Nonacq. 
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a net operating loss for 1941, carried over to 
1942, should be computed under Section 122 
as amended by the 1942 Act, that is, under 
the law applicable to the year for which the 
tax was being computed. It pointed out 
that prior laws (the 1924, 1926, 1928 and 
1932 Acts) permitting the carry-over of a 
net loss from an earlier year to a succeeding 
year had expressly provided that the net loss 
should be computed under the law of the 
earlier year, but that the 1942 Act contained 
no such provision. The Tax Court’s con- 
struction of the law seems to your reviewer 
to be sound. It is in accordance with the 
principles enunciated by the Third Circuit in 
Forstmann v. Rogers,™ a decision in which 
the court computed a gain by determining 
the tax basis of the property under the law 
in effect for the year in which the gain was 
realized. Such basis was not determined 
under the law in effect for the year in which 
the property was acquired, or for any other 
prior year, as no statutory provision then 
required it. 


“Unused Excess Profits Credit”— 
Carry-Over 


\s to the carry-over of an unused excess 
profits credit, the rule is different. The 
Code™ specifically provides that the term 
“unused excess profits credit” means the 
excess, if any, of the excess profits credit 
for any taxable year beginning after Decem- 
ber 31, 1939, over the excess profits net 
income for such taxable year, computed on 
the basis of the excess profits credit appli- 
cable to such year. An exception to this 
rule is the statutory requirement that the 
excess profits credit and the excess profits 
net income for 1940 shall be computed un- 
der the law applicable to 1941. 


Basis of Property Acquired Subject 
to Indebtedness 


When property is acquired subject to a 
mortgage or other indebtedness, which is 
not assumed by the taxpayer, the question 
arises whether the basis for gain or loss 
(and for depreciation) includes the amount 
of the debt, or is only the amount of the 
equity. Probably most taxpayers have as- 
sumed that the cost of such property is the 
cost of the equity plus the debt to which 
the property is subject. However, in a 
case * where the taxpayer had acquired by 


3 128 F. (2d) 126. 
™ Section 710 (c) (2), 
"S Crane, 3 T. C. 585, on appeal, C, C. A.-2. 


Some Important Federal Tax Decisions 


inheritance property subject to a debt which 
equaled the value of the property, the Tax 
Court held that no depreciation was allow- 
able because the taxpayer’s equity in the 
property had a basis of zero. 


The foregoing theory has not yet been 
generally applied, though in another Tax 
Court case™ the issue was raised in con- 
nection with a claimed loss. The Commis- 
sioner’s contention was that the basis of the 
property did not include the amount of the 
debt subject to which the property had been 
acquired, but the Tax Court disallowed the 
loss on other grounds and did not’ decide 
the issue. Both cases are on appeal and 
developments should be watched. 


Distribution by Corporation of 
Property Which Has Appreciated 
in Value 


The Treasury has contended that when a 
corporation distributes property which has 
appreciated in value the corporation realizes 
gain upon such disposition of the property, 
and that in any event its earnings are in- 
creased by the appreciation so as to render 
the distribution taxable as a dividend to the 
stockholders. That no taxable gain is real- 
ized by the corporation, when the distribu- 
tion was declared in property, rather than in 
money, was decided by the Supreme Court 
in General Utilities & Operating Co. v. Helver- 
ing (1935). However, the Treasury has been 
trying hard to upset the rule, and in Timken 
Estate*® attempted without success™ to 
persuade the Board and the Sixth Circuit 
to treat the unrealized appreciation as the 
corporation’s earnings, so that the distribu- 
tion would be taxable to the stockholder. In 
1944 five Tax Court decisions which followed 
the Timken Estate case were appealed to six 
different Circuit Courts.“° The Treasury is 
maintaining its position and is making a 
strong effort to create a conflict among the 
Circuits which would enable it to take the 
issues to the present Supreme Court. 


[The End] 


106 Southeastern Bldg. Corp., 3 T. C. 381, on 
appeal C. C, A.-5. 


17 296 U.S. 200. 
108 47 B. T. A, 494, aff'd 141 F. (2d) 625. 


1 But see Com’r v. Wakefield (C, C. A.-6), 
139 F. (2d) 280. 


110 Hanan et al., T. C. Memo. July 7, 1944, on 
appeal C. C. A.-2 and C. C. A.-3; Timken, T. C. 
Memo. June 7, 1944, on appeal C. C. A.-6; Cong- 
don, T. C. Memo. June 1, 1944, on appeal C. 
C. A.-8; McKee, T. C. Memo, July 15, 1944, on 
appeal C. C. A.-9; and Fisher, T. C. Memo. Apr. 
26, 1944, on appeal C, C. A.-10. 
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been a recognized procedure, and the re- 
investment of earnings serves as the prin- 
cipal method of financing the growth of new, 
expanding enterprises. Any attempt to 
eliminate double taxation thus raises the 
vexing problem of what tax treatment should 
be applied to retained earnings. 


Another major tax poblem is that of de- 
vising a scheme of taxing small business 
which will help preserve a growing, com- 
petitive economy. The objective of smoothing 
the tax road for small businesses is widely 
accepted, but there is no general agreement 
on a precise method of achieving this end. 


An aspect of business taxation which is 
not concerned with tax rates but has fully 
as great an impact on business incentives is 
that of averaging income for tax purposes. 
The adverse effect of taxes on the willing- 
ness to incur risks can be materially re- 
duced by allowing businesses to offset their 
net losses in one year against their net profits 
in other years. A five or six-year carry- 
forward of net losses has many proponents. 
Reduction of the risks of business by more 
liberal loss offsets may be a more effective 
means of stimulating business investment 
than a decrease in the rate of tax on profits. 
Moreover, especially at high rates of tax- 
ation, businesses with widely fluctuating 
incomes must be given the protection of loss 
carry-forwards or carry-backs, or both, if 
taxes intended as levies on income are not 
to eat into capital. 


With these complex questions in view, it 
is almost with a sense of relief that one 
turns to the capital stock tax and declared 
value excess-profits tax. For here is one 
tax, or perhaps I should call it a dual tax, 
on which a consensus can truly be said to 
exist. All are agreed that this tax should 
be repealed, and only the question of timing 
remains. 


It goes without saying that business taxes 
are by no means the whole problem. The 
rates and exemptions of the individual in- 
come tax and the composition and rates of 
our excise taxes, for example, play an equally 
important role in the postwar tax picture. 
They affect the entire population and have 
a direct impact on consumer purchasing 
power and markets. To strike the proper 
balance between the various types of taxes 
requires that each be appraised, not in a 
vacuum, but as an integral part of an overall 
tax system. 
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Lest the Tax Planner Forget— 


In approaching the task of reducing and 
adjusting taxes for the postwar period, cer- 
tain broad considerations appropriately con- 
trol most of the basic decisions. These 
considerations are well-known, but they bear 
repetition in the present context. 


We have already noted that postwar tax 
levels will need to be high to meet the 
revenue needs of government. The primary 
concern in postwar tax planning is to raise 
the necessary revenues with the minimum 
restrictive effect on production and employ- 
ment. High levels of business investment 
and consumer spending are required to en- 
sure a healthy, full-employment economy. 
This consideration calls for appraising the 
impact of each tax or tax change upon busi- 
ness incentive on one hand and consumer 
purchasing power on the other. 


Although the economic effects of taxation 
are of first importance, the demands of 
equity and fairness must at the same time 
be satisfied. Accordingly, the revenues 
needed to finance government should be 
raised according to the -long-established 
principle of ability to pay. This principle 
underlies federal tax policy of the prewar 
and wartime years and remains the standard 
for the future. 


Ease of administration and compliance is 
also a vital consideration in devising post- 
war taxes. Simple and uniform laws are 
the best bulwark against expensive adminis- 
tration and costly and irritating compliance 
burdens. Much progress has been made in 
the direction of simplification, but much re- 
mains to be done. In attempting simplifica- 
tion, however, one is forcibly reminded that 
the demands of equity in the tax system set 
a limit beyond which simplification cannot 
go. Thus, one criterion of a well-designed 
tax system may clash with another, and the 
tax designer is charged with the task of 
reconciling the two. 


Stability in the postwar tax system is 
another widely desired end. But it is im- 
portant to distinguish between stability in 
structure and stability in rates. The tax 
system should be responsive to changes in 
economic conditions. Taxation is an instru- 
ment designed to serve organized society. 
If it is to be of maximum service, it must 
be adapted to the changing economic and 
social needs of that society. [The Enc] 
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This article analyzes these two recent rulings 

by the Bureau and raises several fundamental 

questions regarding them. The author also 

presents a study of 141 annual corporate reports 

showing accounting practice at variance with 
the ruling of the Bureau 


By PETER GUY EVANS 


The author is a well-known C. P. A. and tax lecturer at Columbia, Rutgers and 
New York Universities 


| ECENTLY the Bureau issued two im- 

portant I.. T.’s;, I. F..3719 and 1. Tf. 
3720. The first covers the adjustment in 
excess profits credit under the income method 
on account of capital reductions with specific 
reference to the treatment of federal taxes 
in determining the source of distribution to 
shareholders. 


The first ruling, I. T. 3719, holds that in 
the case of a taxpayer on the accrual basis, 
the term “earnings and profits” as used in 
section 713 (g) (4) of I. R. C., relating to 
the daily capital reduction on account of 
distributions to stockholders, means earn- 
ings and profits of the taxable year reduced 
by the amount of income and excess profits 
taxes which have accrued during such year. 
Insofar as taxpayers on the cash basis are 
concerned, the term means earnings and 
profits of the taxable year reduced by the 
amount of income and excess profits taxes 
actually paid during such year, and the earn- 
ings and profits may be so reduced only 
irom the date of actual payment. 


This ruling clears up an apparent incon- 
sistency between sections 713 (g) (4) and 
718 (c) (3). The latter, for certain limited 
purposes, provides that such earnings and 
profits shall be computed as of the close of 
the taxable year without diminution by 
reason of income tax or excess profits tax 
for the taxable year. This proviso consti- 
tutes an exception. 


The other ruling, I. T. 3720, determines 
the accrual date for the postwar credit. 


In the case of a taxpayer, the amount of 
the excess profits tax to be subtracted in 
computing accumulated “earnings and profits” 
as of the beginning of the taxable year for 
the purposes of section 718 (a) (4) of I. R. C. 
is the total tax levied under Subchapter E 
of Chapter 2 of I. R. C. for the preceding 
taxable year, undiminished by the amount 
of the postwar credit under section 790 of 
I. R. C. The postwar credit accrues as of 


I. T. 3719 and I. T. 3720 


the date on which the taxpayer’s payment of 
excess profits tax exceeds the amount which 
would have been payable had the tax rate 
been 851%4% (81% for the years 1942 and 
1943), and will be reflected in accumulated 
earnings and profits for invested capital pur- 
poses at the beginning of the succeeding 
taxable year. 


To support the conclusion in I. T. 3720, 
it is stated that the right to receive an 
amount accrues when such right becomes 
fixed. Then section 781 (d) (1) of I. R. C. 
is cited (that credit shall not be greater than 
the excess of tax paid over the tax which 
would be payable if the excess profits tax 
rate were 8514%, etc.). Accordingly, the 
accrual date for the poStwar refund credit 
is the date on which the taxpayer’s payment 
of the excess profits tax exceeds the amount 
which would have been payable had the 
rate been a flat 851%4% or 81%, depending 
on the year in question. 


The holding in I. T. 3720 appears to be 
questionable. There is a lag or “waiting 
period” of one year before the postwar re- 
fund credit can be included in invested 
capital. The 1944 postwar refund credit, 
not includible as 1944 earnings and profits, 
becomes a part of the earnings and profits 
for 1945, and consequently will not be re- 
flected in invested capital until 1946. 


Let’s say that a corporation on the accrual 
basis showed excess profits tax due of 
$500,000 for 1944. Since the tax payable 
represents an accrued liability, the earnings 
and profits as of December 31, 1944, must 
be reduced by the full amount of the excess 
profits tax, namely, $500,000. Here, the 
postwar refund credit of $50,000 would have 
to be added to the 1945 earnings and profits 
and could not be used as an offset against 
the full 95% (or 90%) excess profits tax 
liability. 

Although the full liability for the excess 
profits tax is accrued at December 31, 1944, 
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No federal excess profits tax for 1944... 
Postwar refund credit used through debt 
Postwar refund credit reported in balance 


“Current Assets”) 





and Advances’, etc. . 


In “Sundry Investments” 


In “Miscellaneous Assets” 





In “Deferred Assets” . 


In “Plant and Other Investments” 











Total 








and would appear as such, the net charge for 
the excess profits tax payable would be only 
$450,000, because the postwar refund credit 
of $50,000 constitutes a reduction of the pro- 
vision for such tax liability in the 1944 in- 
come statement. 











That the postwar credit will be refunded 
to the taxpayer cannot be denied. It is 
tantamount to a cash investment in U. S. 
bonds, without interest, without negotia- 
bility, without cost to the federal government. 
It is an ingenious method of borrowing. 





The credit is always a part of the cor- 
porate surplus funds, either as undistributed 
profits or as a reserve of the surplus, repre- 
sented by bonds or by open claims against 
the government. 









However, where a corporation avails it- 
self of the postwar credit immediately 
through debt retirement under section 783 
of I. R. C., its excess profits tax liability is 
clearly the net 8514% and not the full 95%. 
By no stretch of the imagination does it 
follow that the invested capital must be re- 
duced by the full amount—95%—of the ex- 
cess profits tax if the taxpayer owes only 
the net amount, that is, 8514%. 



















How would the Bureau regard the cor- 
poration which pays all of its excess profits 
tax on March 15? The income tax liability 
could be paid in installments as usual. 









In all fairness, it seems that only the net 
amount of the tax should be used to reduce 
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ANALYSIS OF 141 CORPORATE REPORTS FOR 1944 


“Postwar Refund Credit” (as separate item, usually immediately after 
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Number of 
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the accumulated earnings and profits as of 
the beginning of the year under section 718. 


A study of 141 annual corporate reports 
reveals some significant facts and common 
accounting practices. Wherever excess profits 
tax was payable, it was reduced in the in- 
come statement by the amount of the post- 
war refund credit, whether set up as an 
asset or whether used as an immediate offset 
through debt retirement. 


The table shows some of the high lights 
of the study. 


This analysis shows clearly that corpora- 
tions having the postwar refund credit 
either in bonds or in open claims, set it 
up as an asset on the balance sheet as soon 
as such amount is determined. Conse- 
quently, such credits are immediately re- 
garded by the accountants and those who 
read the statements as a part of the cor- 
porate surplus and not as otherwise ruled 
by the Bureau. 


Incidentally, it might be pointed out that 
only slight differences appeared in the word- 
ing of the item. Whatever descriptive title 
was used, there was never any question as to 
what it represented. Some _ statements 
lumped the refundable federal and Canadian 
excess profits taxes, etc. 


For corporations nothing is certain but 
taxes. They will and must be paid. Hence, 
the postwar refund credit should be allowed 
immediately as a part of the invested capita! 
and not postponed for one year. [The End} 
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in the Field of Taxation 


U.S. A., 1949 


Postwar Fiscal Requirements — Federal, 
State and Local, by Lewis H. Kimmel and 
Associates, Adah L. Lee and Mildred Ma- 
roney. Published by The Brookings Insti- 
tution, Washington 6, D. C. Price $2.00. 


lt is the year 1949. Peace is nearly three 
years old. The U. S. Navy ts stronger than 
the combined navies of all other nations. Re- 
habilitation of our once arch-enemies is well 
under way, but large numbers of American 
boys are still policemen in Europe and the 
Orient. Parents back in the States watch their 
cighteen-year-old sons leave for eighteen 
months of compulsory military training. Vet- 
erans of Berlin and Tokyo are still in college at 
government expense. Aviation is the frontier 
and gold field of the day. While the schoolboy 
dreams fervently of adventure in the sky, blind 
landing systems are being installed at the larger 
terminal airports. The national housing pro- 
gram ts an accepted fact, and every week more 
low-income families move into freshly-painted 
modern homes. Young men and women in 
growing numbers become civilian employees in 
ihe War and Navy Departments, the Veterans 
Administration, the Bureau of Internal Reve- 
nue. The average cost of living is about as it 
was back in the war year 1943. Most people 
have jobs. It is 1949, and Americans are gen- 
erally satisfied with their economy. 


The Fiscal Load of the Future. This 
cursory view of a possible future depicts in 
broad, random strokes the setting for the 
study by Mr. Kimmel and associates. “The 
first reasonably settled postwar year” is the 
label attached to the year 1949 in this recent 
publication of the Brookings Institution. 
Soldiers, sailors, airports, houses; education, 
agriculture, industry, social security—all 
point to a swelling volume of government 
expenditures—federal, state and local. What 
is the weight of each item in the fiscal load 


Current Books of Interest 


of the future? Will unbalanced budgets and 
general financial instability stick steadfastly 
with us? The authors of Postwar Fiscal 
Requirements try to estimate the size of gov- 
ernmental expenses for the fiscal year 1948- 
49, assuming that by that time the transition 
from a war to a peace economy will have 
been substantially completed. Their primary 
concern is with the amounts government 
will have to raise in order to cover its cash 
requirements. We need to know the level 
of postwar governmental expenses for two 
reasons: first, to gauge the total revenue 
requirements and the prospective burden of 
taxation; and second, to evaluate the finan- 
cial consequences of the ubiquitous postwar 
plans. 


A Tripod of Assumptions. The authors 
build their estimates on three assumptions: 
(1) that World War II will be over by 
mid-1946; (2) that there will be no radical 
change—as compared with 1940—in the dis- 
tribution of total activities between the pub- 
lic and private sectors of the economy; and 
(3) that in 1949 the cost of living and general 
price indexes will be comparable to those 
in 1943 or early 1944, and that the pay received 
by the civilian employees of government for 
work requiring given skills or degrees of 
competency will be increased over 1940 by 
approximately the same proportion as the 
increase in the cost of living. Related 
assumptions are not so readily determined, 
and when the authors are in doubt as to 
alternative possibilities, they offer figures for 
each alternative. For example, a compul- 
sory military training program may or may 
not be a reality in 1949, so national-defense 
expenditures are estimated both for a 
U. S. A. with such a program and for a 
U. S. A. without such a program. 


The Financial Picture in 1949. With their 
tripod of basic assumptions firmly set up, 
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the authors estimate probable federal ex- 
penditures for the fiscal year 1949 at 22.3 
billions, or more than two and a half times 
expenditures for 1940. State expenditures 
will probably reach 4.4 billions, or one-third 
more than the 3.3 billions for 1940. Local 
expenditures are placed at about 6.8 billions, 
as compared with 5.6 billions for 1940. Bro- 
ken down, these figures are hardly less for- 
midable: national defense expenditures, 7.8 
billions; veterans’ benefits, 2.9 billions; regu- 
lation and protection (other than national 
defense), 1.3 billions; promotion of economic 
development, 6.3 billions; social welfare, 7.1 
billions; cash interest payments on govern- 
ment debt, 5.6 billions; general government, 
1.4 billions. These are but some of the 
figures, all representing total estimated ex- 
penses for local, state and federal govern- 
ments in the year 1949. The authors have 
painstakingly charted and described mini- 
mum, maximum, and probable expenses from 
federal through state to local levels. Not in 
broad, random strokes do they picture 1949, 
but in infinite detail—fiscal detail, to be sure 
—with fine, black lines, all drawn to meas- 
ures as strict and based on facts as sure 
as the art of estimation will permit. They 
provide a picture uncolored by opinion as 
to the divergent schools of thought with 
respect to fiscal policy. Their readers must 
provide the interpretation and derive from 
it the fiscal program which will serve the 
country best. 


Mr. City Attorney ! 


Municipalities and the Law in Action. A 
Record of City Experience Covering the 
Third Year of the War. Charles S. Rhyne, 
Editor. Published by the National Institute 
of Municipal Law Officers, Washington, 
D. C., 1945. 500 pages. Price $10.00. 


The storehouse of municipal law experi- 
ence is restocked annually by and for city 
attorneys everywhere in the United States, 
and the harvest was exceptionally good at 
the 1945 Conference of the National Insti- 
tute of Municipal Law Officers. This yearly 
compilation of reports and studies published 
by the National Institute covers the entire 
field of municipal government, much of the 
material being nowhere else available—the 
opinion on labor union contracts, for exam- 


ple, and the material on the Philadelphia 
wage tax. 


Tax Talk. Since city attorneys talk taxes 
authoritatively, the taxman will find many 


useful and interesting facts for his notebook, 
City Solicitor Jerome I. Myers, reporting for 
the tax committee of the National Institute, 
reviews municipal taxation and revenues in 
1944 and recommends that the tax burden 
on real property be relieved in significant 
measure. Specifically, he suggests a non- 
partisan, nonpolitical commission of experts 
in each community to study the local tax 
situation and to find new sources of revenue. 
Corporation Counsel Charles B. Forsyth of 
Rochester, New York, discusses municipal 
revenue from federally-owned property, and 
King’s Counsel Carl P. Bethune of Halifax, 
Nova Scotia, cites and describes leading 
court decisions involving the tax exemption 
of Crown-owned land and property. Mr. 
Bethune makes clear that in Canada, as in 
the United States, there is a trend toward 
increased participation of government in 
business, and unless some limitation is placed 
upon the rights of the Crown or the govern- 
nent to exemption from taxation, he foresees 
a gradual reduction in public revenue from 
taxation to a point where public services 
will have to be seriously curtailed. It is the 
duty of municipal lawyers, he believes, to 
discourage further encroachment upon the 
field of municipal taxation by acquiring, and 
then presenting in the courts, a full know!- 
edge of the law and historical facts concern- 
ing the tax-exempt status of the government. 
One of the oldest and most vexing problems 
of organized society—the collection of taxes 
—is the subject of Judge William E. Kemp, 
city counselor of Kansas City, Missouri. 
He describes in some detail the Land Tax 
Collection Act of Jackson County, Missouri, 
which he regards as an effective method of 
combatting real estate tax delinquencies. 
And finally, Frank F. Truscott, City Solici- 
tor of Philadelphia, and G. Coe Farrier, 
Assistant City Solicitor, offer a “progressive 
history” of the Philadelphia Wage Tax. 


Solid and Practical. To this list of purely 
tax topics must be added public-housing 
programs, municipal bonds, public utilities, 
model ordinances, municipal tort liability, 
airport legal problems, opinion writing, cre- 
ating jobs—to mention but a representative 
few of the subjects. The problems examined 
are those the city attorney meets in his usual 
working day, and often the solutions he 
suggests have already been tried or are now 
on the proving ground. The seventh edition 
of this compendium of current municipal 
law is, therefore, both broad in scope and 
practical in aim. 
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INTERPRETATIONS 


Court . 


SUPREME COURT 


Supreme Court Review—Time for making 
application—Entry of lower court’s judg- 
ment.—Where the Second Circuit filed a 
document entitled an “Opinion” and on a 
later date filed a document entitled “Order 
for Mandate,” in the same case, and the 
petition for writ of certiorari was filed too 
late if the “Opinion” constituted the judg- 
ment but was filed in time if the “Mandate” 
was considered the judgment, since it was 
the practice of the Second Circuit to treat 
the “Mandate” as its order of judgment, the 
running of the period for appeal begins with 
‘the entry of the “Mandate.” 


Distributions by corporations: Recapital- 
ization—Taxability of cash received in addi- 
tion to stock as a dividend or as a capital 
gain.—Where the taxpayer, pursuant to a 
plan of recapitalization, exchanged cumula- 
tive preferred stock for new cumulative 
preferred, for common, and for additional 
cash, and the recapitalization arose because 
the distributing corporation had net earnings 
although its books showed a deficit which 
precluded the corporation from paying divi- 
dends under state law, the Supreme Court 
holds that the cash received by the taxpayer 
came out of earnings and profits and was 
taxable as a dividend under Sec. 112(c)(2), 
Act of 1936, and was not taxable as a capital 
gain. Nor did the distribution have the 
eifect of a “partial liquidation” as defined in 
Sec. 115(4), since the definition of a “partial 
liquidation” in Sec. 115(i) is limited to use 
in Sec. 115. S. Ct., Commissioner of Internal 
Revenue, Petitioner v. Estate of Edward T. 
Bedford, Title Guarantee and Trust Company, 
Executor. 45-1 ustc J 9311. 


Present v. future interests—Minor benefi- 
ciaries—In 1936, taxpayer created a trust 
for each of his five children, three of whom 
were minors. In 1937 he added to the trusts, 
and in 1938 he created another trust for each 
ol the same beneficiaries. The trusts were 
“spendthrift” in nature. By their terms, the 
income was to be accumulated until the 
respective beneficiaries reached 21 years of 
age, at which time it was to be paid. From 
then until the beneficiary reached 45 years 
ot age, the income was to be paid in in- 
stallments, at which fime a specified propor- 
tion of the principal was to be paid outright 


Interpretations 


. Administrative 


* 


to the beneficiary, free from trust provisions. 
Upon the death of the beneficiary, it was 
provided that the balance of the principal 
of the trust be paid to the beneficiary’s 
descendants. The enjoyment of the corpus 
of the trust is postponed, as is also the en- 
joyment of surplus income, until the minor’s 
majority, and the gifts to the trust are held 
to be gifts of future interests, on which ex- 
clusions are not allowable. S. Ct., Commis- 
sioner of Internal Revenue, Petitioner v. 
William D, Disston. 45-2 uste § 10,207. 


APPELLATE AND LOWER 
COURTS 


Attorneys’ fees—Claim for refund—Res 
judicata.—A claim by decedent’s executor 
for deduction of estimated attorneys’ fees 
was not pressed in the Board of Tax Appeals 
proceedings and the decision by that body 
was on other issues. The decision was not 
appealed and subsequently an action was 
brought by the executor for refund for over- 
payment of the tax based on the failure to 
deduct attorneys’ fees. The District Court 
held that the claim was barred by Sec. 319 
(a) of the ’26 Act, by reason of the prior 
proceedings before the Board. It is held 
that relief, if it exists, from the hardship of 
such application of the section must come 
from Congress, and the decision of the Dis- 
trict Court is affirmed. CCA-1, John A. Moir, 
Executor, Plaintiff, Appellant v. United States 
of America, Defendant, Appellee. 45-1 ustc 
7 10,204. 


Sale of collateral on loan made by stock- 
holder of failing bank—Character of trans- 
action as a loan.— Taxpayer, a large stock- 
holder of a bank in failing condition, made 
a loan to it of $900,000 in 1932, evidenced by 
a demand note, secured by collateral having 
a value at the time of $247,683.50. A new 
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bank was thereupon organized which took 
over all the assets of the old bank, including 
any equity in such collateral, and assumed 
all the liabilities of the old bank except the 
obligation on said note. Taxpayer continued 
to be a large stockholder of the reorganized 
bank, and in 1936 sold the last of the securi- 
ties taken as collateral to the note, the sale 
of all of which aggregated $529,553.34. On 
an appeal from the District Court upholding 
the Commissioner’s contention that the cir- 
cumstances of the transaction were such 
that in reality the ownership of the securities 
was transferred to taxpayer at the time of 
the loan, the Circuit Court finds from all the 
facts that the transaction was in form and 
substance a loan, and that no taxable gain 
resulted to taxpayer from the sale of the 
collateral, but that taxpayer is entitled to 
a bad debt loss deduction in 1936 for the 
difference between the amount owing on 
the loan note and the amount realized on the 
collateral. CCA-1, Old Colony Trust Asso- 
ciates, Plaintiff, Appellant v. Thomas B. Has- 
selt, Collector of Internal Revenue, Defendant, 
Appellee. 45-1 ustc ¥ 9309. 


Professional library—Books and equip- 
ment—Trade or business use—Installation 
of shelves as improvement.—Taxpayer was 
allowed depreciation deductions on the books 
and furnishings of a professional library 
which he maintained in his residence, as 
they were used in taxpayer’s trade or busi- 
ness. The court limited the amount of de- 
preciation on the books in accordance with 
Bulletin F, issued by the Treasury Depart- 
ment. It was further held that taxpayer was 
not entitled to deduct an item of expense in 
the installation of shelves in the library be- 
cause the same was’ an improvement and 
not a mere repair. CCA-2Z, Arthur A. Beau- 
dry, Petitioner v. Commissioner of Internal 
Revenue, Respondent. 45-2 ustc { 9328. 


Sale of real estate between brothers— 
Loss.—In construing Code Sec. 24 (b), the 
court holds that the prohibition against de- 
duction of losses on sales of property between 
members of a family is not limited to losses 
on sales of stock in a corporation but affects 
all such sales without regard to the char- 
acter of the property sold. Accordingly a 
loss on the sale of certain ‘real estate and a 
mortgage to a brother in 1940 was disallowed. 
CCA-2, Lewis L. Fawcett, Petitioner v. Com- 
missioner of Internal Revenue, Respondent. 
45-1 ustc J 9306. 


Recognition of gain or loss—Failure to 
identify funds—Where the only evidence 
before the Tax Court was that taxpayer re- 
ceived an installment of $90,000 in 1936 upon 


a condemnation award and that this sum 
was deposited to taxpayer’s bank account 
as soon as it was received, and that “similar 
property” was bought by the taxpayer in 
1937, but where there was no evidence as 
to the deposit account except that on De- 
cember 31, 1936, the account stood at 
$22,186.61, the Tax Court’s finding that the 
taxpayer forthwith expended $40,657.84 of 
the award to acquire property similar to that 
condemned is not supported by the evidence, 
since it appears that no part of the award 
got into the account after December 3], 
1936. Granting that the taxpayer used the 
$22,186.61 balance in the bank account for 
purchase of “similar property,” it is held 
that if that sum was added to the amount 
previously paid by the taxpayer for similar 
property out of other installments, the total 
was less than the “basis” of the property, 
and under the rule in Winter Realty & Con- 
struction Co., 45-1 ustc J 9290, no part of the 
“sain” could fall within the exemption set 
out in Code Sec. 112 (f). CCA-2, Commis- 
sioner of Internal Revenue, Petitioner v. Flush- 
ingside Realty Company, Respondent. Flush- 
ingside Realty Company, Petitioner v. Com- 
misstoner of Internal Revenue, Respondent. 
45-1 ustc § 9290. 


Appeal from Tax Court—Remand upon 
settlement.—The parties having agreed toa 
settlement of the appeals taken, it is ordered 
that the causes be remanded to the Tax 
Court with directions to modify its decisions 
and to enter decisions in accordance with 
the agreement. CCA-2, Trustees of Scries 
O, Group Certificates of New York Title and 
Mortgage Company, Petitioners v. Commis- 
stoner of Internal Revenue, Respondent. Trus- 
tees of Series F-1, Group Certificates of New 
York Title and Mortgage Company, Petitioners 
v. Commissioner of Internal Revenue, Respond- 
ent, 45-1 ustc J 9304. 


Recognition of gain or loss—Purchase of 
“similar property” in anticipatory replace- 
ment.—An owner whose property has been 
condemned may not buy “similar property” 
in anticipatory replacement of the award, 
pay for it out of his own funds, recoup him- 
self later out of the award when he gets it, 
and treat any “gain” as exempt under Code 
Sec. 112 (f). CCA-2, Twinboro Corporation, 
Petitioner v. Commissioner of Internal Reve- 
nue, Respondent. 45-1 ustc § 9291. 


Sale to wholly-owned subsidiary.—'l he 
Tax Court had held that a sale of stock by 
the taxpayer to its wholly-owned subsidiary 
lacked economic reality in the absence of any 
evidence negativing domination of the sub- 
sidiary by the taxpayer, or evidence which 
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might show that the purpose was other than 
tax avoidance, and disallowed an alleged 
capital loss deduction on the transaction. 
The Tax Court’s decision is affirmed. CCA- 
3, Crown Cork International Corporation, Pctt- 
tioner v. Commissioner of Internal Revenue, 
Respondent. 45-2 ustc J 9324. 


Gross income—Judge of District Court.— 
A judge of a United States Court, taking 
office under the Act of 1918 which required 
that the compensation of federal judges be 
included in income, is subject to income 
taxes for the years and the amounts in which 
Congress imposes them. Consequently, the 
salary for the years 1939, 1940 and 1941 of a 
District Court judge who was appointed in 
April, 1921, is taxable income under Code 
Sec. 22 (a) as added by Section 3 of the 
Public Salary Tax Act of 1939, which re- 
quires that in the case of judges who took 
office on or before June 6, 1932, the com- 
pensation received as a judge is includible 
in gross income. CCA-4, William E. Baker 
and Martha D. Baker, Petitioners v. Commis- 
stoner of Internal Revenue, Respondent. 45-1 
ustc § 9301. 


Review of Tax Court finding of deficiency 
—Remand upon settlement.—Where the Tax 
Court by final decision held that there were 
deficiencies in three taxable years for tax- 
payer’s income tax, declared value excess- 
profits tax and personal holding company 
surtax, with penalties, but the taxpayer en- 
tered into compromise agreement with the 
Attorney General to settle the deficiencies 
for the sums found by the Tax Court except 
that the personal holding company surtax 
and the penalties were settled for one-half, 
the case is dismissed as stipulated between 
the parties, and remanded with directions to 
vacate the Tax Court’s original decision and 
enter a decision for deficiencies as agreed 
to by the parties. CCA-4, Maryland Pikes- 
ville Distillery, Inc., Petitioner v. Commis- 
stoner of Internal Revenue, Respondent. 45-1 
ustc J 9298. 


Reasonable compensation — Evidence.— 
What is reasonable compensation paid to 
employees by a corporation, for purposes of 
deduction under Code Sec. 23 (a) (1) (A), is 
a question of fact to be determined by the 
facts peculiar to each case. The Tax Court 
was not wrong in holding that the taxpayer 
failed to overcome the burden of proof 
placed upon it by the Commissioner’s deter- 
mination of reasonable allowances for com- 
pensation, where the facts showed that in 
the taxable years taxpayer’s increase in net 
Sales was due to a sizeable extent to war 


Interpretations 


contracts, that taxpayer owned another cor- 
poration and there was some question that 
the four officers who received increased 
compensation also worked for the other cor- 
poration, and that taxpayer’s other employees 
had only moderate increases in wages for 
the period in which the four officers received 
large increases. Although the Tax Court 
should have made a separate finding as to 
reasonable compensation for each officer, 
rather than a finding of an aggregate lump 
sum for the group, this is not ground for 
reversal. CCA-4, Miller Manufacturing Com- 
pany, Inc., Petitioner v. Commissioner of In- 
ternal Revenue, Respondent. 45-1 ustc J 9293. 


Partnership interest—Possibility of re- 
verter.—Decedent entered into an agreement 
with his son, in 1929, whereby decedent 
transferred % of his 4 interest in a partner- 
ship to the son and agreed to transfer to 
the son all of his remaining 3% interest in 
the partnership to become effective upon his 
death. A new partnership agreement was 
drawn up, which provided that, in the event 
of dissolution, decedent should receive 34 of 
the net assets and the son should receive % 
of the net assets. Although the transfer of 
the 3% interest to become effective upon death 
is considered as the transfer of a present 
interest, the value of such interest is includi- 
ble in decedent’s gross estate by reason of the 
possibility retained by decedent that the 
interest would revert. to him absolutely in 
the event of the dissolution of the partner- 
ship prior to his death. CCA-4, Addison E. 
Mullikin and H. LeRoy Carter, Executors of 
the Estate of Merville H. Carter, Deceased, 
Appellants v. M. Hampton Magruder, United 
States Collector of Internal Revenue for the 
District of Maryland, Appellee. 45-1 usrc 
¥ 10,203. 


Exempt corporations—Building and rental 
corporation.—A corporation not organized 
for profit, but organized to induce industry 
to locate in a certain locality in order to 
relieve the unemployment problem, was not 
exempt from tax under Sec. 101(7) or Sec. 
101(8), Act of 1938, where it sold undivided 
interests in land to persons who pooled their 
lots so as to permit the taxpayer to borrow 
money with which to erect houses thereon, 
and where taxpayer entered into agreement 
with a milling company, renting the houses 
at a charge to yield the taxpayer a net return 
ot 6% on its certificates of beneficial interest. 
The taxpayer was not exempt under Sec. 
101(7), since a part of its net earnings inured 
to the benefit of a private shareholder, nor 
was it exempt under Sec. 101(8) since it 
was not operated exclusively for the promo- 
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tion of social welfare, and here the taxpayer 
projected itself into a business of a kind 
ordinarily carried on privately for profit. 
CCA-6, Industrial Addition Association, Peti- 
tioner v. Commissioner of Internal Revenue, 
Respondent. 45-1 ustc J 9296. 


Bad debts — Legal liability essential. — 
Where taxpayers, residuary legatees of a 
co-signer on a note, formed a corporation to 
liquidate the estate, and as stockholders of 
the corporation assumed liability for the 
decedent’s debt but only to the extent that 
they would receive a distribution, the tax- 
payers were not legally bound to pay the 
obligation, inasmuch as their assumption 
arose merely for purposes of management of 
their legacies, and consequently, although 
the legatees paid the decedent’s debt, they 
were not entitled to a deduction thereof. 
CCA-6, S. Livingston Mather, Petitioner v. 
Commissioner of Internal Revenue, Respond- 
ent. Testamentary Trust Under Will of 
Samuel Mather, Deceased, Petitioner v. Com- 
misstoner of Internal Revenue, Respondent. 
45-1 ustc J 9318. 


Review of Tax Court finding of deficiency 
—Remand on settlement.—After the Tax 
Court had held that the taxpayer, in deter- 
mining income tax liability, must take into 
account a processing tax refund in the tax- 
able years in which such tax was paid and 
deducted, and the taxpayer appealed, pur- 
suant to an agreement in compromise and 
settlement between the taxpayer and the 
Commissioner, the cause is remanded to the 
Tax Court with directions to vacate the Tax 
Court decision, and to enter a decision as 
agreed to by the parties. CCA-7, The Rath 
Packing Company, Petitioner v. Commissioner 
of Internal Revenue, Respondent. 45-1 ustc 
7 9312. 


Income of states and political subdivisions 
—City as minority stockholder of water 
company.—In Citizens Water Co:, 37-1 ustc 
(9110, the Eighth Circuit held, in a suit by 
a water company in which the city of Bur- 
lington owned stock, that the income of the 
water company was not tax-exempt income 
of the city. In this action the city filed suit 
for refund of all taxes paid by the water 
company except tax on payments made to 
‘private stockholders. It is held that al- 
though a contract between a city and a 
public utilities corporation shows that the 
city has control over the corporation’s ex- 
penditures, a right to direct disposition of a 
surplus “water fund” and has a right to 
acquire ownership of the corporation by 
paying other stockholders par value for their 
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stock, since the earnings and revenues of 
the corporation initially belong to it as a 
separate entity, and belong to the city only 
if they are distributed as they would be dis- 
tributed to any stockholder, the income 
eventually distributed to the city is not ex- 
empt from taxation. CCA-8, City of Bur- 
lington, Iowa, Appellant v. United States of 
America, Appellee. 45-1 ustc § 9282. 


Trusts—Control by grantor.—The Tax 
Court did not err in holding that the control 
which taxpayer vested in himself as trustee 
over the corpus and the income of 10 trusts 
created for his children and grandchildren 
was such a retention of ownership as to 
make income from the trusts taxable to the 
grantor under Code Sec. 22 (a), where the 
taxpayer was sole trustee, had a right to 
conceal the trusts, to hold the property without 
fiduciary designation in instruments of title, 
to remove the assets from the state, to 
carry on stock market and other investment 
operations, to join in organizing new corpo- 
rations, to apportion or withhold income 
discretionarily and to accumulate income in 
favor of a remainderman as against a life 
beneficiary. As to income from property 
which was added to the trusts by two of 
the taxpayer’s children out of their own 
estates, held taxable by the Tax Court to 
the taxpayer, the decision is reversed for 
such proceedings as may be necessary to 
dispose of the issue. CCA-8, Louts Stock- 
strom, Petitioner v. Commissioner of Internal 
Revenue, Respondent. 45-1 ustc § 9243. 


Association taxable as a corporation— 
Business continued after expiration of cor- 
porate charter.—Where the business of a 
corporation, whose charter had expired, con- 
tinued under the same corporate name for 
10 years thereafter, without knowledge to 
the stockholders, a family group, of such 
expiration, and its activities were otherwise 
conducted under the forms and practices 
of a corporation, it was held that such tax- 
payer was an association taxable as a cor- 
poration. 


Additions to tax in case of deficiency— 
Deduction for salaries not earned—Fraud 
penalty.—The Circuit Court upholds the 
finding of the Tax Court that a return was 
false and fraudulent where taxpayer, an as- 
sociation, whose stock was held by a family 
group, deducted amounts in its return for 
compensation paid to officers with knowledge 
that they performed no services. Accord- 
ingly the 50% penalty under Code Sec. 
293(b) was approved. CCA-9, Coast Carton 
Company, Petitioner v. Commissioner of In- 
ternal Revenue, Respondent. 45-2 ustc J 9325. 
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Association distinguished from trust— 
Res judicata.—In consequence of the rule 
established by the Supreme Court (Morris- 


| sey v. Com., 36-1 ustc J 9020, 296 U. S. 344), 


that the character of the organization as to 
whether or not it is a “business trust” is 
determined by what the instruments creating 
the trust empowered the trustee to perform, 
and not by what power the trustee actually 
exercised, trust is held to be taxable as an 
association, since it had the essential char- 
acteristics of a corporation as stated in the 
Morrissey case. A decision of the Tax Court 
for a prior taxable year, which was prior 
to the Supreme Court’s decision in the Mor- 
rissey case, is not res judicata as to the taxable 
years although the facts were the same. 
CCA-9, Commissioner of Internal Revenue, 
Petitioner v. Security-First National Bank of 
Los Angeles, Trustee of Trust No. L. B.791-A, 
J. B. Barber et al., Beneficiaries, Respondents. 
45-1 ustc J 9283. 


Loss on loan—Addition to reserve—Spe- 
cific debt loss asserted after taxable year.— 
Taxpayer in former years and in taxable 
year 1934 deducted from gross income amounts 
added to its reserve for bad debts suffered 
in its business of purchasing contracts for 
the conditional sale of automobiles. In 1932 


it made a large loan outside its regular line 
of business, secured by a mortgage on real 


estate, which was defaulted in 1934. The 
mortgage provided that no personal judg- 
ment could be had against the mortgagor. 
In. settlement and full satisfaction of the 
loan, taxpayer in that year accepted a deed 
of the mortgaged property but claims it failed 
to add any loss on such transaction to its 
reserve for bad debts of that year on the 
ground that it understood the acquisition 
of the property to be an investment in real 
estate. The Circuit Court, on a finding 
irom the evidence that taxpayer did not 
ascertain the loss in 1934, holds that it can- 
not in a later year ascertain the value or 
worthlessness of the indebtedness. The ap- 
plicable law and the regulations provide that 
either the direct charge-off or the reserve 
method may be consistently used, but re- 
quires that in both cases the debt must be 
ascertained to be worthless, and either 
charged off or written down, or else charged 
against the reserve account, within the tax- 
able year. Since taxpayer met neither of 
these prerequisites, its claim for refund was 
denied. CCA-9, Ethel Strickland Rogan, 
Executrix of the last will and testament of Nat 
Rogan, deceased, Appellant v. Commercial 


Discount Company, Appellee. 45-2 ustc 
1 9326. 


Interpretations 


Transfer of installment accounts after 
merger.—After a tax-exempt merger, con- 
summated in conformity with Sec. 112 (b) 
(6), Act of 1936, a transferee corporation 
is entitled to receive installment obligations 
owing to a merged corporation without the 
application of Sec. 44(d), Act of 1936, which 
provided that gain or loss is to be recognized 
when installment obligations are distributed. 
Such a transferee may report on the in- 
stallment basis the profits of installment 
obligations collected after the date of their 
acquisition from the transferor, using the 
transferor’s basis. DC IIl., Advance Alumi- 
num Castings Corp., Plaintiff v. Carter H. 
Harrison, Collector of Internal Revenue, De- 
fendant. 45-1 ustc § 9303. 


Lien of the United States—Priority— 
State law.— Under Code Secs. 3671 and 3672, 
the government’s lien for taxes comes into 
existence at the time the assessment is re- 
ceived by the Collector except as to mort- 
gagees, pledgees, purchasers and judgment 
creditors of the debtor, as to whom the 
lien arises from the date of recordation. But 
where, although on the date that the gov- 
ernment’s general lien arose, a creditor of 
the defaulting taxpayer was not such a 
mortgagee, pledgee or judgment creditor, 
but it attached goods of the taxpayer before 
the government’s general lien came into ex- 
istence, and recorded its lien before the 
government could record, the earlier lien was 
entitled to priority since under Louisiana 
law such a recorded lien afforded the credi- 
tor the same security afforded a mortgagee 
or pledgee. DC La., The Board of Super- 
visors of the Louisiana State University and 
Agricultural and Mechanical College v. Monte 
E. Hart, et al., United States of America, In- 
tervenor. 45-1 ustc J 9302. 


Year of worthlessness—Sale for nominal 
sum.—Common stock of Continental Shares, 
Inc., bought by the taxpayer at $35 per 
share in 1928 and 1929, did not become 
worthless in 1940 and loss thereon was not 
deductible in that year although it was sold 
by taxpayer for a nominal price, where in 
1933 a receiver was appointed for the cor- 
poration, the stock was suspended from 
trading on the stock exchange, the market 
for the stock was about 1/5 of 1% of what 
taxpayer had paid for it, and under a plan 
ot reorganization adopted in 1933 the court 
stated that there was no hope that anything 
could be recovered for the common stock- 
holders. DC Wis., George F. Brumder, 
Plaintiff v. United States of America, De- 
fendant. 45-1 ustc § 9297. 
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Partnership not taxable—Father contrib- 
uting capital — Refuting evidence. — Where 
taxpayer and his father entered into a written 
agreement of partnership on November 1, 
1939, which taxpayer admitted was a sham 
to keep his father’s prospective bride from 
asserting any claim against the father, and 
where taxpayer contended that a 50/50 part- 
nership came into being in 1919 when the 
business was organized, it is held that no 
partnership existed for federal tax purposes 
although the father contributed capital to 
the business. Evidence brought out the facts 
that taxpayer’s income tax returns showed 
the income from the business as his own from 
1925 to 1939, real property for use in the 
business was bought in the name of the 
taxpayer, bank statements showed the tax- 
payer as sole owner of the business, a sworn 
certificate filed with state authorities showed 
that taxpayer was individually trading in 
the business name and that sums drawn by the 
taxpayer and his father from the business 
were entirely disproportionate with the al- 
leged 50/50 interest of each. DC. Ga., E. A. 
Dawes, Plaintiff v. Marion H. Allen, Collector 
of Internal Revenue, Defendant. 45-1 ustc 
7 9299, 


Suit for refund—Agent’s letter contra 
stipulation.— Where the taxpayer in a suit 
for refund stipulated that its net loss on its 
original return for the year 1937 was $1,617.42, 
but upon trial of the case sought to place in 
evidence a letter of an Internal Revenue 
agent which stated that the taxpayer’s net 
loss was $30,235.87, and it was not seriously 
contended by the government that the letter 
did not state the real facts, but only objected 
to as contradictory to the stipulation, the 
stipulation was not binding upon the tax- 
payer, the letter was competent evidence, 
and was admissible. DC. Okla., The First 
National Bank and Trust Company of Tulsa, 
a National Banking Association, Plaintiff v. 
H. C. Jones, Collector of Internal Revenue, 
Defendant. 45-2 ustc J 9323. 


Corporate issues—Forms without regis- 
tration or coupon provisions.—Where cor- 
porate obligations of taxpayer, issued in 1935 
in negotiable form, provided for payment of 
$25,000,000, being 84 instruments designated 
as 314% notes, issued in denominations of 
$100,000 to $1,000,000, and all otherwise iden- 
tical as to form, terms, privileges and condi- 
tions, and maturing from 4% to 5 years 
from date, it was held that such instruments 
are not subject to the stamp tax under 
Schedule A (1) of Title VIII of the Reve- 
nue Act of 1926, as amended by Sec. 721 (a) 
of the Revenue Act of 1932, since they were 
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not secured by a trust indenture, either in 
registered form or with coupons, and no 
provision was made for optional registration 
in the case of bearer bonds. DC. N. Y,, 
General Motors Acceptance Corporation, 
Plaintiff v. Joseph T. Higgins, Collector of In- 
ternal Revenue for the Third District of New 
York, Defendant. 45-1 ustc § 9314. 


Sale by parent corporation of its business 
in other localities—Where the business of 
a parent corporation was the sale of food 
and feed stuff, the sale to its former em- 
ployees of its business at four localities, con- 
sisting in part of the sale of obligations which 
its customers had failed or refused to liqui- 
date, was not in the ordinary course of its 
business, but was the sale of a capital asset. 
DC. Tex., Graham Mill & Elevator Company 
v. W. A. Thomas, Collector of Internal Reve- 
nue. 45-1 ustc § 9315. 


Refunds and credits—Equitable recoup- 
ment after running of limitations.—Stock 
owned by taxpayer became worthless in 
1931 and no deduction was claimed therefor, 
resulting in overpayment of tax, but a deduc- 
tion was made in 1934 which the Commis- 
sioner disallowed, resulting in a deficiency 
paid by the taxpayer. In a timely suit filed 
by the taxpayer for refund of the 1934 defi- 
ciency amount, it is held that the overpay- 
ment for the year 1931 is not refundable, on 
the theory of equitable recoupment, against 
the taxes paid in 1934, inasmuch as no timely 
claim for refund of the 1931 taxes was filed. 
DC. Mich., Longyear Realty Corporation, a 
Michigan corporation, Plaintiff v. Giles Kav- 
anagh, Collector of Internal Revenue at De- 
lroit, Michigan, Defendant. 45-2 ustc § 9321. 


Sales and transfer of stock and convey- 
ance of realty.—A transfer of assets of an 
insolvent insurance company to a new insur- 
ance company formed by a state Commis- 
sioner of Insurance in aid of a statutory 
rehabilitation proceeding, pursuant to a de- 
cree of a state court and made as required 
by the state insurance code, was wholly by 
operation of law, and was not subject to the 
documentary stamp tax on conveyances ol 
realty sold. Moreover, a transfer of stock to 
such a Commissioner by the old insurance com- 
pany and a transfer of stock to the new 
insurance company pursuant to such plan oi 
rehabilitation was not an original issue of a 
certificate of stock by a corporation within 
the stamp tax provisions of the Act of 1926. 
DC. Cal., Pacific Mutual Life Insurance Com- 
pany, a corporation, Plaintiff v. United States 
of America, Defendant. 45-1 ustc { 9317. 


[Continued on page 659] 
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Congress: As reported to you by this col- 
umn last month, the Joint Committee on 
Internal Revenue for Postwar Taxation was 
readying a bill to be introduced in Congress 
that would boost the specific exemption un- 
der the excess profits tax $15,000 and would 
also provide that the postwar credit of 10 
per cent of the excess profits be taken in 1944. 


The readying done, the bill was introduced 
with the high-sounding title of “H. R. 3487, 
The Tax Adjustment Act of 1945.” This bill 
didn’t get to adjust anything, however, for 
the Ways and Means Committee decided to 
introduce its own bill, which it hopes to 
pass on to the Senate in a week. The major 
change in the new bill will be the incorpora- 
tion of Mr. Knutson’s H. R. 2421, treating 
predecessor and successor railroad corpora- 
tions as the same taxpayer for the purpose 
of net operating losses. 


In the hope that small business may be 
helped, provision has been made for those 
companies expecting to have a net operating 
loss or having an unused excess profits credit 
in the current year, to defer a part of the 
preceding year’s taxes, at least up to the 
amount of the anticipated refund, that would 
result from the carry back. 


While the Joint Committee and Ways and 
Means Committee have been giving their 
attention to the tax law, another committee 
ot the House, the Select Committee on Small 
Business, has been hearing testimony on 
the tax difficulties of business. 


Henry A. Wallace, Secretary of Commerce, 
Stated to this group: “Outstanding among 
the problems facing small business today, 
is the question of taxation. The pres- 
ent tax burden appears to rest with dispro- 
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portionate weight on those small firms which 
are engaged in war production, and which 
will have to face the problem of converting 
to peacetime production. The impact of cut- 
backs and cancellations is likely to be much 
sharper for the small firm. In general, small 
firms have not been able to prepare in ad- 
vance for these changes. Their marketing 
problems and risks are likely to be much 
larger. All of this means that small firms 
must have a greater amount of working 
capital if they are to have at least an even 
chance of working out their reconversion 
problems successfully. 


“Small business must be given the right 
to reinvest earnings so that they may grow 
and develop. America has a precious heritage 
in small business. We are just beginning 
to realize how precious it is and how deeply 


ingrained it is in our traditions and our way 
of life.” 


Mr. John W. Snyder, who has not had 
his job very long as Federal Loan Adminis- 
trator, pledged his organization to the needs 
of small business. “RFC’s assistance to 
small business has been to a large extent in 
the form of loans which could not be financed 
through the normal lending channels.” 


Marriner S. Eccles, Federal Reserve 
Board Chairman, says: “There is a tendency 
in current tax discussions to consider the 
excess profits tax as a tax to be discarded 
immediately, once the last shot is fired. I 
disagree. Some reduction in business taxes 
will be helpful and possible, but we should 
not give all the benefit to the corporations 
with the excess profits. Elimination of the 
excess profits tax, while retaining the corpo- 
ration income tax rates at their present level, 
would give the greatest tax relief to those 
who need it least. This would be a tax dif- 
ferential unfavorable to the weakest corpo- 
rations. It should not be forgotten that the 
excess profits in the next few years will be 
as direct a result of the war as the excess 
profits of today. I can see no reason for 
failing to tax those profits then, as now. 
Beyond that, however, complete elimination 
of the excess profits will make it impossible 
to provide certain tax benefits for the smaller 
enterprises.” 


Far from the verbose hearings in Wash- 
ington, Mr. Harry E. Humphries, chairman 
of the N. A. M.’s committee of taxation, 
speaking in Los Angeles, says the individual 
taxpayers should be cut in on tax reduction 
too, at least to the extent of ten per cent. 


Congress, in the bill just introduced, omit- 
ted this as it did the much-talked-of elimina- 
tion of so-called double taxation of dividends. 
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John Snyder . . . RFC will help 


59,990,000 Jobs Now: “It will be good 
business for the government,” said the Pres- 
ident when he learned from Secretary Mor- 
genthau of his plan to create 10,000 new 
jobs in the Bureau of Internal Revenue, 


Acme 
Marriner Eccles - excess profits tax 
should stay 
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Henry Wallace ... more capital for 
small business 


“because every dollar we spend in collection 
and enforcement will produce $20 or more 
of revenue.” 

Twenty thousand cases of tax evasion re- 
quire investigation, and this is just too man 
for the already overworked staff of agents 
and deputy collectors. Cases of evasion 
have been unearthed through reports of spe- 
cial agents of the Treasury and the Office 
of Price Administration, and others who have 
been watching the carefree spending of large 
sums by certain individuals. The apparent 
income which these individuals must havi 
to support their night-club and gambling 
activities does not show in any tax returns 
that they have turned in to the Collectors 

Recently an employee of an ordnance 
plant used his influence to chisel a half in- 
terest in a company that was 
product to the ordnance plant. The kick 
backs he received, amounting to 
thousand dollars, were never reported ot 
any income tax returns. When the Treasury 
men pinned him down, he 
evasion. 


selling its 


severa 


confessed t 


Guy T. Helvering, former Collector 0! 
Internal Revenue and now judge in Kansas, 
has been asked by his old boss to convene 
a federal grand jury to investigate the whole- 
sale tax evasion in existence in that state 
and it is expected that many of the free 
spenders, who have been spending as mut! 
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as $14 per quart for liquor in that dry state, 
will be caught in the net and held for eva- 
sion of their federal income tax liability. 


“The tax evader is a thief,” says the Sec- 
retary. He steals from everyone and every- 
one’s help is needed to catch him—but 
needed most are ten thousand additional 
employees. 


Where to get these new employees is not 
the problem some employers might think, 
for the jobs are being urged upon discharged 
servicemen, who will find the pay a little 
better than their army pay and the work 
without front-line risk. The salary scale 
for agents is $2,600 to $3,200, plus overtime; 
and for deputy collectors, $2,000, plus over- 
time. The three major veterans’ organiza- 
tions endorse the program of catching the 
tax evader and are aiding in the recruitment 
of the additional employees. 


Will the Payroll Stand It? “Every em- 
ployer shall pay a social insurance contri- 
bution, with respect to having individuals in 
his employ, equal to 4 per cent of the wages 
paid by him. .’ Thus Senate Bill 1050, 
introduced by Senator Wagner, looks to the 
employers for part of the funds needed for 
the establishment of employment and health 
services and for the broadening of certain 
features of the present system of social 
security. 


The bill establishes on a permanent basis 
a national system of public employment 
offices. It provides protection against major 
economic hazards—the cost of medical and 
hospital care, and loss of income in case of 
unemployment, temporary sickness, extended 
disability, retirement, or death of the head 
of a family. Coverage of the basic social 
security system is extended to about 15 
inillion persons now excluded, such as farm 
workers and domestic employees, employees 
of nonprofit institutions, and the independ- 
ent farmer, professional person and small 
businessman. The bill gives the veteran and 
his family credit for periods of service in 
the armed forces for all phases of insurance 
protection. Also, a system for federal 
grants-in-aid to the states for public assist- 
ance is set up on a matching basis which 
provides special aid to low-income states in 
addition to the flat 50-50 matching under 
present law. 


The health provisions are contemplated 
to make available basic health services to all 
persons wherever located and whatever their 


income. First, there is a program of federal 
grants-in-aid and loans to states for the con- 


Struction of needed hospitals. ‘Second, the 
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present federal grants-in-aid to the states for 
public health services are broadened and in- 
creased, to speed up the progress of pre- 
ventive and community-wide health services. 
Third, the community-wide maternal and 
child health and welfare services, aided by 
federal grants-in-aid to the states, are simi- 
larly broadened. Fourth, health insurance 
is made available to 135 million persons. 
Fifth, funds are set as#le from the social 
insurance contributions to aid in the reha- 
bilitation of persons who are disabled. Sixth, 
grants-in-aid are provided from social in- 
surance funds to nonprofit institutions engag- 
ing in research or in professional education. 


The 5-4 Term: The Supreme Court rang 
down the curtain on a finale featuring the 
Associated Press case. The little number on 
the end was the Goldstone case, in which an 
amended opinion was rendered. Standing in 
the wings, with their card of certiorari, 
were: Glass City Bank of Jeanette, Pa. v. 
U. S., Kelley Company v. Commissioner, Kirby 
Petroleum Co. v. U. S., and Talbot Mills v. 
Commissioner. 


War Expenditures: President Truman, 
continuing to pare expense wherever it can 
be done safely, has announced a reduced 
budget for the War Department of some 
$39 billion. This, of course, is possible be- 
cause of the one-front war remaining. No 
indication, as yet, has come of the amount 
at which the federal budget can be set after 
this war is over. 


The Cleveland Trust Company, in their 
Business Bulletin, by comparison with the 
expenditures necessary immediately after all 
previous wars of the United States, strikes 
the figure of between 15 and 22 billions. 
Postwar federal expenditures following the 
War of 1812 were 201 per cent above those 
immediately preceding that war, and after 
the war with Mexico they were 211 per cent 
above the expenditures preceding that war, 
after the Civil War 553 per cent, after the 
Spanish War 167 per cent and after the 
First World War 528 per cent. “In the ten 
years preceding this present war they (fed- 
eral expenditures) averaged 7.8 billions a 
year. Experience indicates that it is going 
to be difficult to hold them down to two 
or three times that amount after peace 
returns.” 


The United Nations: The State Depart- 
ment has prepared the chart shown on the 
next page illustrating the international or- 
ganization proposed at Dumbarton Oaks 
and the aims and purposes of the conference 
at San Francisco. 
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WAKES PLANS TO CONTROL ARMAMENTS 


MITS NEW MEMBERS TO UNITED NATIONS 


AD: 


COORDINATES INTERNATIONAL AGENCIES 


By Bert V. Tornborgh, CPA 


The Shoptalkers: “I wish I were Clau- 
dette Colbert,” sighed the Kid, “or maybe 
Rosalind Russell or Bette Davis. And you 
fellows can keep section 722 and form 1120 
and - 

“Why, what’s the matter?” inquired Old- 
timer. “Are you feeling extra glamourous 
today, or is it that you’ve had enough of 
722 stuff for a while?” 

“Money!” groaned the Kid. “Maybe I’m 
getting mercenary in my old age, but just 
look at the money some of those movie 
queens are making! Sometimes I think I’m 
inthe wrong .. .” 


“So that’s it,” said Philo. “Aren’t you 


forgetting, maybe, that the money they draw 
is gross?” 


“Sure, I know, I’ve heard about taxes,” 
replied the Kid, “but to have a couple of 
hundred thousand left over after the taxes 
would nevertheless be a slight improvement 
on what I’m getting now.” 


“You’re assuming that taxes is the only 
item that comes out of their pay,” countered 
Philo, “‘whereas in fact it is only the be- 
ginning. The biggest item, yes—but there’s 
along string of others: agent’s fees, pro- 
lessional expenses, publicity, etc., etc.” 


“Relatives,” added Oldtimer. 


“Perhaps you’re right,” agreed the Kid. 
“They all have a simply terrific outgo, of 
course, and have to live in a certain style 
and at certain top standards whether they 
like to or not because the public . . .” 


“Never mind the public,” interrupted 
Philo. “They like it.” 

“Well, anyway, they have lots of ex- 
penses,” continued the Kid, “but here’s the 
other side of that angle: they are deductible 
lor income tax purposes. Most of them are 
Section 23 stuff.” 


Talking Shop 


“Yes, and no,” qualified Oldtimer. “There’s 
the old BTA case of Charlie Hutchison, 
star stunt actor who got wardrobe expenses 
allowed because his stunting was pretty 
rough on costumes. If I remember right, 
he also got travel expenses allowed for 
finding ‘locations’ such as high buildings, 
waterfalls, rapids and so forth. The tax 
year was some time in the early Twenties.” 


“We've had a lot of ‘Hollywood cases’ 
since,” offered Philo. “Lee Tracy, for in- 
stance, claimed expenses for meals and lodg- 
ing while working on pictures in California, 
on the theory that his home was in Trucks- 
ville, Pennsylvania. BTA said ‘no’ to the 
deduction.” 


“Ina Claire got the opposite answer from 
the Circuit Court,” contributed Oldtimer. 
“She was on picture work in Hollywood for 


40 weeks, while her husband and regular 


home were in San Francisco. The court ap- 
proved her deduction for living expenses for 
the 40 weeks.” 


“That was the Ninth Circuit,” observed 
Philo. “The Second Circuit gave the same 
break to Charles Coburn, who proved he 
actually had his ‘home’ in New York, 
whether or not he worked in Hollywood off 
and on. He had stage engagements in 
New York. In any event, he was allowed 
a deduction of $10 a day for 263 days in 
Hollywood “s 


“But nothing for using his car between 
the studio and his Hollywood residence,” 
added Oldtimer. “Yes, I remember that 
case. Disallowing the car use for going to 
and from work seemed fair enough. After 
all, I can’t deduct my commutation ticket.” 


“Getting back to costumes for a moment,” 
suggested Philo, “there was the case cf 
Reginald Denny, for 1925 or thereabouts. 
He was allowed the cost of wigs and cos- 
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tumes and make-up as well as expenses 
of keeping in shape physically. He was also 
allowed the cost of some bridgework, tak- 
ing the place of teeth knocked out in a 
prize-fight picture.” 

“That’s putting teeth in the tax law,” 
quipped the Kid. 

“Denny claimed some entertainment costs, 
too, incurred on his boat and at his home,” 
continued Philo. “Producers, directors, re- 
porters, writers and so forth. His father 
was one of the original members of the 
Gilbert and Sullivan Opera Company.” 

“What has that got to do with it?” ques- 
tioned the Kid. 


“Nothing, nothing at all,” confessed Philo. 
“T just thought I might mention it.” 


“Well, Denny may not have been allowed 
his entertainment,” said Oldtimer, “but you 
can’t go by that. The Second Circuit Court 
of Appeals allowed Sidney Blackmer the 
cost of theatre tickets, dinners, entertaining 
directors, critics, authors, newspaper men 
and others.” 

“Yes, and on the strength of the Blackmer 
case, Lenore Ulric was allowed similar ex- 
penses after the BTA had refused to allow 
them,” offered Philo. “BTA allowed them 
also to Bruce Cabot and his wife Adrienne 
Ames in a ’39 memo opinion along with 
maid service, traveling, rent, tips and so 
forth.” 

“Generally it sounds to me as if I was 
right in the beginning of this talk,” asserted 
the Kid. “With all those items deductible, 
how can you miss?” 

“Just to make you feel even better,” said 
Oldtimer, “look what the BTA agreed to 
in the case of Madge Evans: rent, servants, 
maintenance of home, telephone, telegrams, 
maid on the set, fan photos, cleaning and 
dyeing, auto, her mother’s trip to Europe 


” 


“Whoa there,” cried the Kid. “How come 
her mother’s trip to Europe? And mainte- 
nance of home? I’m getting myself screen- 
tested forthwith and pronto. Mom would 
like to take a trip, too, off of my form 1040 


“It was a business trip in the Madge 
Evans case,” assured Oldtimer, “her mother 
going to England to see about booking en. 
gagements for her daughter. Nothing 
wrong with that, taxwise.” 


“The way it%all sounds to me,” the Kid 
summed up, “is that certain ‘ordinary and 
necessary’ expenses go with being in the 
acting business and if they fit under that 
label they are, generally, deductible. But 
what about dependents? They usually 


multiply in direct ratio to the increase in 
income .. .” 


“Well, Madeline Carroll had about fifty 
of them, all orphans, too,” informed Old- 
timer. “She gave up her residence in 
France, turned it over to the kids, paid for 
their support and upkeep. Court said OK.” 


“That’s a lot of dependents,” mused the 
Kid. “The Treasury must have owed her 
money after she filed her return.” 


“What about having relatives on the pay- 
roll, as a. general proposition?” inquired 
Philo. “I don’t know much about that 
point.” 


“No law against it,” replied Oldtimer. 
“Of course, they must render services and 
their pay must be ‘reasonable’ in the light 
of those services. Otherwise OK.” 


“Any cases on that point?” asked the Kid. 


“There was the David Rose-Martha Raye 
case before the Tax Court in January this 
year,” answered Oldtimer. “Rose had his 
brother on his payroll for $50 a week, for 
full-time work arranging his sheet-music 
library and dealing with copyists and ar- 
rangers. Commissioner said $25 a week 
was enough, but Tax Court OK’d full pay 
as reasonable for the work done.” 


“It all sounds very good,” finished the 
Kid, “but I think I'll change my mind and 
stick with what I’m doing. Imagine me 
away from taxes and such! Why, I'd feel 
like a fish out of water!” 


“And you'd photograph like one,” added 
Philo. “Give Hollywood a break and just 
stay where you are!” 


—————— 


WARTIME CONCESSION: The British Board of Inland Revenue, according 
to the publication. Taxation (May 5, 1945), makes the following concession: “The 
duty of 10s. on marriage licences is remitted in the case of newly commissioned 
officers and men in H. M. Forces of limited means, where owing to war exigencies 
the marriage has to take place at short notice by licence and the Registrar’s 


fees have been reduced.” 
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A Nine Point 
By PAUL STUDENSKI 


ANY OF THE TAX PROGRAMS, 
\ while embodying on the whole excel- 
lent suggestions for changes in the existing 
federal tax system, unfortunately err in their 
insistence on the abandonment or sharp 
curtailment of all the existing levies on busi- 
ness. The effectuation of such a change 
would produce a very unbalanced tax sys- 
tem, overconcentrated on personal income 
taxes and consumer excises, and, hence, much 
less efficient as a revenue producer than the 
present system. It would deprive the Treas- 
urv of a substantial amount of revenue at 
a time when the Treasury could scarcely 
afford the loss. 


A realistic tax policy, for the post-war 
period, would embody the following features : 


(1) promote full employment, as well as 
equity in the distribution of tax burdens in 
accordance with the principle of ability to 
pay; 

(2) reduce the tax burdens, consistently 
with the reductions in Treasury’s revenue 
requirements, in a balanced way, on both 
business enterprise and consumption, instead 
of merely, as proposed in some plans, on 
only one or the other of them; 


(3) retain, in the main, the existing broad 
basis for the imposition of personal income 
tax, granting whatever reductions may be 
possible in the burdens of the tax on the 
lower incomes, through rate reductions, rather 
than through any substantial increases in 
personal exemptions; 

(4) provide for reductions in the rates of 
the personal income tax by a quarter, or by 
whatever proportion will be possible, all 
along the line and not merely, as proposed 
in some programs, only in the upper brackets, 
or, as in others, only in the lower brackets; 


(5) strengthen the corporation income tax 
by including interest payments in its base, 
liberalizing provisions for carrying forward 
business losses, and providing for more liberal 








Tax Program 


depreciation allowances which would permit 
the amortization of capital over shorter 
periods than the lives of the improvements; 


(6) reduce the rates of the corporation 
income tax correspondingly with the drop 
in the Treasury’s requirements, as well as 
with the proposed broadening of the basis 
of the tax; 


(7) abolish the wartime excess profits tax; 


(8) provide for reductions in the rates of 
some of the existing consumer excises, and, 
finally, 


(9) provide for a thorough overhauling of 
the existing system of federal death and gift 
taxation, in the interest of greater equity. 


Obviously, this tax program for the post- 
war period must assume the existence of 
effective budgetary controls over expenditures. 


This tax program is devised for a condi- 
tion of full employment. If such a condition 
does not materialize, the personal and corpo- 
rate income tax rates might need to be cut 
further than contemplated under it, with a 
view to offering additional stimuli to busi- 
ness expansion. At the same time, expendi- 
tures for public works and relief would 
probably be increased. Borrowing under 
such conditions would become inevitable 
again. On the other hand, if the very oppo- 
site condition, an inflationary rise in prices, 
should take place during the postwar period, 
resulting in a national income larger than 
$125 to $140 billion, it might be necessary 
to retain the existing high wartime levies 
for a time and to apply the resulting sur- 
pluses of revenue to the retirement of the 
national debt. It might even be necessary, 
in such a case, as a means to check inflation, 
to superimpose on these existing levies, an 
emergency general sales tax. 


It may be well, therefore, to have in readi- 
ness alternative tax programs designed for 
either one of these two emergencies. 


[The End] 





This is a digest of an article appearing in the January, 1945 issue of Trusts and 


. Paul Studenski is professor of economics at the New York University 
ara assisted in the preparation of the original article by Michael Schiff 
of Hunter College. 
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A proposal for abolition of: 


Taxation of Transfers 
in Contemplation of Death 


By EDMUND W. PAVENSTEDT 
Member of the District of Columbia Bar 


bow: MEANING OF THE PROVISION 
in the Federal Estate Tax Law of 1916 
for the taxation of transfers in contempla- 
tion of death is still so unsettled, and the 
Government’s record of successful litigation 
so consistently poor, that there would seem 
to be little excuse for further delay in curing 
the situation either by drastic amendment 
or by outright repeal. 


As might have been expected, the provi- 
sion depending upon a determination of the 
intent of a dead person proved extremely 
difficult to administer. Hence, for some 
years, beginning with the Revenue Act of 
1926, the law was changed to provide that 
all transfers to any one person in excess 
of $5,000 made without adequate considera- 
tion within two years of death should be 
“deemed and held” to have been made in 
contemplation of death. But the Supreme 
Court in Heiner v, Donnan, 285 U. S. 312 
(1932), with Justices Stone and Brandeis 
dissenting and Justice Cardozo not taking 
part in the consideration of the case, held 
this conclusive presumption unconstitutional. 


The law thereupon reverted to the rebut- 
table two-year presumption, affecting all 
transfers of a “material part’ of a trans- 
feror’s property. Such a presumption would 
seem to add little to the customary pre- 
sumption in favor of the correctness of any 
determination made by the Commissioner. 
Statistics indicate that it is rather meaning- 
less. 


Rule of U. S. v. Wells 


The rule construed from the /Vells case, 
283 U. S. 102 (1931), is that “if the transfer 
results from mixed motives, one which is the 
thought of death, the more compelling mo- 
tive controls.” 
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A Digest of an Article in the Yale Law Journal, December, 1944 
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The 1940 Amendment of the Testa 
Regulations Pre 
Nothing in the language of the Wells case. paved 
‘ : 5 : Gover 
supra, however, justifies the change in th} _ 
regulations made March 5, 1940. The regu- wom 
lation now reads: ay 
A transfer in contemplation of death is a ~~ : 
disposition of property prompted by the thought oe 
of death (though it need not be solely sm tary ‘ 
prompted). A transfer is prompted by the§preme 
thought of death if it is made with the pur statut 
pose of avoiding the tax, or as a substitute fof, 
a testamentary disposition of the property, o that, | 
for any other motive associated with death. the HD 
It is understood that the Bureau of Internal differ 
Revenue made this change in the regulations ~~ 
because of the decision in the so-called Astor 1h 
case, Farmers Loan & Trust Co. v. Bower, >&e 
98 F. (2d) 794 (CCA 2, 1938), cert. denied, § Sve 
306 U. S. 648 (1938), motion to extend time the t 
for reh. denied, 307 U. S. 651 (1939), rehgit. 1 
denied, 308 U. S. 634 (1940), second petition T&S 
for reh. denied, 310 U. S. 657 (1940). the S 
om 
The regulations now state that a transfer 1944) 
is in contemplation of death if it is prompted ;p+ 
by any motive associated with death, even}; 4 
though it may also be much more strongly § coyr. 
prompted by other motives clearly assoc Badjy, 
ated with life. tion 
testa 
The Astor Case asset 
William Waldorf Astor, a British subject" 
and resident, had in New York property — 
worth about $93,000,000. When he died hefR*PP* 
had left in this country $1,300,000, the re- dulg 
mainder having been transferred, tax-free, 0 orde 
his children, prior to his death. Two irrevo- une 
cable trusts in favor of his sons to whicl Infl 
he had conveyed in equal shares $46,000,000 “ 
worth of American real estate two monthsM Dis 
before his death were attacked by the Gov T 
ernment as transfers made in contemplation f},,., 
of death. 
Rev 
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The final decision in the case was that 
ignoble motives associated with life, such as 
the saving of current taxes, were not within 
the ambit of the rule of the Wells case. It 


Pseems clear that the actual ground on which 


the Astor case was decided was not sound 
then, has not been accepted as precedent, 
and would not today be followed by the Sec- 
ond Circuit which rendered the decision. 
Nevertheless, the more generally phrased 
considerations enunciated by that court in 
both of the Astor appeals, rejecting the 
“dominant motive” test, have had some in- 
fluence in some other fields of tax law, and 
a direct effect on the regulations concerning 
transfers made in contemplation of death. 


Test of “Substitute for a 
Testamentary Disposition” 


Presumably because the courts have con- 
tinued to follow the Wells case test, the 
Government has been trying to wean them 
away from their preoccupation with the 
“dominant motive” by stressing the test 
that a transfer is in contemplation of death 
if it is made as a substitute for a testamen- 
tary disposition. In the Wells case the Su- 
preme Court stated that the purpose of the 
statute was to reach such substitutes and 
that, as a transfer might otherwise have all 
the indicia of a valid gift inter vivos, the 
differentiating factor must be found in the 
transferor’s motive. 


The amended regulation, however, has 
been framed ambiguously so as to allow the 
Government’s approach look to the effect of 
the transfer and not to the purpose impelling 
it. That approach will presumably be but- 
tressed by the recent amazing decision of 
the Second Circuit in City Bank Farmers Trust 
Company v. McGowan, 142 F. 599 (CCA 2 
1944), cert. granted, 65 Sup. Ct. 65 (1944). In 
that case transfers made by court order out 
of the estate of an incompetent, who of 
course could have no purpose or intent, were 
adjudged to have been made in contempla- 
tion of death because they reflected an in- 
testate distribution of the incompetent’s 
assets rather than the inter vivos gifts which 
she presumably would have made had she 
remained sane. The court, in reaching what 
appears to be an erroneous conclusion, in- 
dulged in some rather peculiar reasoning in 
order to attribute to the lunatic a motive 
associated with death. 


Influence of the Testamentary 
Disposition Test 


That the courts recently, however, have 
been increasingly influenced by the fact that 


Reviews of Leading Law Journal Articles 


a transfer fears resemblance to a testamen- 
tary disposition is strikingly illustrated by 
two cases involving a pair of sisters: Mary 
E. Barnard, CCH Dec. 11,318-B (BTA mem. 
1940), and Alice B. Davis, CCH Dec. 12,943-E 
(TC mem. 1943). 


Miss Barnard was almost 84 when she 
made her trust and died within the two- 
year period mentioned in the statute. In her 
case, the Tax Court “readily concluded” that 
“the trust had its genesis in purposes asso- 
ciated with life,’ whereas in the case of 
her sister, Mrs. Davis, which came before it 
three years later, the transfer was held to 
have been made in contemplation of death. 
The only reason for reaching opposite deci- 
sions appears to be that, although all of the 
other usual indicia which are customarily 
reviewed in cases of this kind lean heavily 
in favor of Mrs. Davis, the sole fact that her 
inter vivos gift quite clearly operated in 
anticipation of succession sufficed to render her 
transfer liable to estate tax. 


This new construction of the statute which 
has been prged by the Government has also 
made itself felt in contemplation of death 
cases involving transfers of life insurance 
policies. Estate of Charles A. Bickerstaff, 
CCH Dee. 12,871-O (TC mem. 1942); First 
Trust & Deposit Co. v. Shaughnessy, 134 F. 
940 (CCA 2, 1943), cert. denied, 320 U. S. 
744 (1943). 


Problems of Property Valuation 


Even after it has been determined that a 
given transfer was made in contemplation 
of death, difficult problems of valuation re- 
main. How, for example, should property 
so transferred be valued when at date of 
death (1) the same or similar property ex- 
ists but is no longer owned by the trans- 
feree, or (2) the property no longer exists? 


It is understood that the administrative prac- 
tice of the Bureau with regard to valuing 
property transferred in contemplation of 
death is to use the “value at date of death” 
test, support for which can perhaps be found 
in Igleheart v. Commissioner, 77 F. (2d) 704 
(CCA 5, 1935), the principle of which may 
be summarized as follows: the property 
should be regarded as though it had re- 
mained in the possession of the donor; any- 
thing which happens because of action by 
the donee is to be disregarded. 


By what reasoning, however, may a dif- 
ferent standard of valuation be applied in the 
case of transfers in trust where not the date- 
of-death value of the original property trans- 
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ferred but the then value of the corpus Since any gift inter vivos in excess of cer- 
furnishes the administrative test? tain limited amounts is taxable under the 
One may suspect that the Bureau has adopted 1932 gift tax law, ne 8S difficult to understand 
its practices solely for reasons of adminis- why any provision seeking to reach a nebu- 
trative convenience and has then, and not lous class of transfers called “in contempla. 
too successfully, attempted to spell out some tion of death” is necessary. 
underlying legal justification. This may be The contemplation of death provision has 
all very well from the standpoint of facilitat- been a vehicle primarily for the harrassment 
ing the collection of revenue, but will often of taxpayers and has yielded little revenue 
work out most unfairly from the taxpayer’s to the Government. It is submitted that it 
point of view. should be repealed with retroactive effect 
If it is conceded that the Government may cee os transfers made at a time when 
have found itself forced to go beyond the the gift tax wes not effect. If Congress 
test laid down by the /Vells case because of for any teases unwilling to 80 that far, 
the frequent impossibility of discovering the then it should re-enact a conclusive presump- I 
donor’s dominant motive (or, indeed, any tion, but should limit the “contemplation oj 
of his motives), we should ask whether if a death” provision to the period covered by 
law, as construed by the Supreme Court, that presumption. 
cannot be enforced, its retention is desirable. [The End] 
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N THE LETTER COLUMN of the British publication Taxation there has will 
been of late much ado about the taxability of “suggestion awards”—those enot 
pecuniary pats on the back presented to employees with ideas. Two of the corre- T 
spondents have no doubt that those who receive such awards are liable for income aris 
tax thereon. But another reader, perhaps a winner himself, sent in the following 
sentence from a bulletin of the Ministry of Labour and National Service and the Por 
Ministry of Production: “Moreover, the person winning the award will not be P 
liable for the payment of income-tax on the sum received, unless it is part of his 
or her normal duties to put forward such suggestions.” Of course, a worker might 
have trouble proving that his device for tripling production was not created in 
the line of duty, but to reassure him, the same reader adds: “I might also refer 
you to Industry Illustrated for February, 1945, where an article on suggestion 
schemes quotes a circular on page 23 which states: ‘Suggestion awards are not 
liable to income tax.’” All the same, until the situation is clearly and officially 
illuminated, it would seem that at income-tax time bright boys and girls in 
Britain’s war plants had better look to their laurels. In the U. S. it has already 
been decided that suggestion awards constitute “wages” under the Social Security 
Act, and it is probably safe to conclude that they are subject to income-tax with- 


holding. It would seem that everything is taxed these days—including, of course, 
the imagination. 
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Some Obscure Problems 
In Estate Planning 


By FRANK J. MAGUIRE, Member of the New York Bar 


A Digest of an Article in the Cornell Law Quarterly, March, 1945 


HIS DISCUSSION OF THE TAXES 

which accrue as an incident of the death 
of an owner of property is approached from 
the point of a few of the more obscure or 
less obvious practical problems which have 
arisen and which may arise to trouble those 
in charge of the administration of the dece- 
dent’s property. 


Problems of Valuation 


Ordinarily, valuation is thought of in terms 
of the immediate tax burden; the lower the 
value the lighter the tax burden. Before 
contending for a low value, however, it is 
good business to consider the nature of the 
property and what is going to happen to it 
later. If low-valued property is later sold 
at a higher price, the income tax on the sale 
will be a penalty for failure to look far 
enough ahead. 


The same kind of problem sometimes 
arises as the result of a gift. 


Powers of Appointment 


Property which was originally owned by 
someone else and which was either bequeathed 
in trust or placed by him in trust during his 
life, becomes, under some circumstances, 
subject to estate tax on the death of the 


person in whom a power of appointment 
reposed. 


A significant change in the tax treatment 
of property subject to a power of appoint- 
ment took place with the passage of the 1942 
amendments to the Internal Revenue Code. 
Before the passage of the Revenue Act of 
1942 and ever since 1919 the property would 
be taxed only if the power was a general 
one and only if the power was exercised and 
the property passed under it. This is no 
longer true. Now the test is the existence 
of the power, whether or not it is exercised, 
unless it is one of the limited classes of 
powers which the statute exempts, or unless 
it was released. 
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As the law was originally passed, the re- 
lease had to be accomplished before January 
1, 1943. This deadline date was later ex- 
tended to July 1, 1943, still later to March 1, 
1944, then to January 1, 1945, and has now 
been extended to July 1, 1945, allowing some 
additional months for the doing of the nec- 
essary housekeeping to put things in order. 


As a practical matter, old wills should now 
be reviewed to see whether the grant of 
powers of appointment is wise and whether 
the powers might well be limited. It means 
too that the subject should be carefully 
studied by those who advise in the making 
of wills and the creation of trusts so that, 
in their drafting, situations will not be un- 
necessarily created leading to property being 
taxed twice. It means, finally, that those 
who now have powers of appointment should 
examine into the subject to see whether such 
powers should be released or limited. 


Trusts Controlled by the Grantor 


It is generally true that a trust the income 
from which is taxable as a part of the grant- 
or’s income during his life will also be re- 
garded as a part of his estate for tax purposes 
when he dies. 


Control by the grantor over the trust prop- 
erty is an element that has caused a great 
deal of controversy, even in those cases where 
he did not himself have any interest in either 
principal or income, or any power to desig- 
nate who should enjoy them. His dominion 
and control may amount substantially to 
ownership, as the Supreme Court decided in 
1940 in the Clifford case, 309 U. S. 331, 60 
Sup. Ct. 554. 


Although short-term trusts are not gen- 
erally taxable to the grantor, the Supreme 
Court nevertheless held that the income of 
a short-term trust, under the circumstances 
of the Clifford case, was taxable to the grantor, 
the court viewing the congressional rejec- 
tion of the taxability recommended by the 
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Treasury as a choice not between taxing 
or not taxing, but between generalized and 
specific treatment of the subject. Follow- 
ing such an important victory, the Treasury 
is likely, for the protection of the revenue, 
to claim the entire field as its own. 


Reciprocal Trusts 


Where, for example, a husband and wife 
created reciprocal trusts it is held for estate 
tax purposes that what they really did was 
exchange the properties one for the other, 
and that each one’s trust was in substance 
created by the beneficiary, not by the one 
who appeared in the trust instrument as 
nominal grantor. Viewing each, therefore, 
upon the death of the beneficiary, it appears 
as a trust created by the decedent with in- 
come retained by him, and it is accordingly 
part of his estate. The rule has no applica- 
tion in the absence of concerted action, as 
Lindsay v. Commissioner, 2 T. C. 173 (1943), 


illustrates. 


Trusts for the Benefit of the Grantor 


Another class of trusts which has been 
held taxable to the grantor, both for income 
tax and for estate tax purposes, is the trust 
the income from which is to be used for 
the grantor’s benefit. If he creates a trust the 
income of which is used for the payment 
of something which is his legal obligation, 
such as the support and education of his 
children, the corpus of the trust is a part of 
his taxable estate when he dies, and the 
income is taxed to him in the meantime. 


Life Insurance: Taxability 


Setting aside state laws and considering 
only the federal law, the statutes provided 
that the taxable estate should include amounts 
receivable by the decedent’s estate and cer- 
tain other amounts receivable by others, “as 
insurance under policies taken out by the 
decedent upon his own life.” 


In the twenty-four years beginning with 
1918, it was found to have four different 
meanings. Now the statute has been changed 
so as to lay down a fifth rule. 


The first test was the payment of premi- 
ums. If they were paid all by the decedent, 
all was taxable; if none were paid by him, 
none was taxable; if they were paid partly 
by the decedent, a corresponding portion 
was taxable. 

The second rule emerged in 1929; the in- 
surance was taxable if the premiums had 
been paid by the decedent and if he retained 
legal incidents of ownership. 
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Five years later, in 1934, the rule wa 
changed by making the “and” disjunctiyg 
instead of conjunctive, the regulations being 
amended to make the insurance taxable if 









(1) the insured had paid the premiums 
or (2) they had been paid by any othe, 
person except the beneficiary; or (3) th 
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decedent possessed any legal incident of. cow 
ownership. _ 
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In 1937, Article 25 of the Commissioner'f{trans: 






regulations was changed to throw overboard 
entirely the rule concerning the payment oj 
premiums and tie up only to the presenc 
or absence of legal incidents of ownership 


The fifth rule, established by the Revenr 
Act of 1942, made a number of changes, only 
three of which need be mentioned here: (1) 
the words “policies taken out by the decedent 
upon his own life” were eliminated and therg2"4 ‘ 
were substituted the words “policies upom (1) 
the life of the decedent”; (2) the paymenfnor 
of premiums directly or indirectly by thaupon 
decedent was reestablished as one test oifof tl 
taxability; (3) the possession by the decefAccc 
dent of any of the legal incidents of owner4resid 
ship was reestablished as the other test offresul 
taxability, but a reversionary interest wabord 
specifically excluded from the definition oifauth 
the term. As to the payment of premiumsis tr: 
by the decedent, those premiums paid byfas t: 
him prior to January 10, 1941, are eliminated} but 
if after that date he at no time possessed|dece 
any incident of ownership. title 
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Transfer of Life Insurance 


New plans which affect old insurance fre- 
quently call for transfer of policies; the form 
of and consideration for the transfer may}~ 
prove to be important from the standpoint|\*" 
of both estate tax and income tax; gift taxJSP© 
too, perhaps. This must be appreciated in the 
advance, because if the question arises as 3 with 
practical problem it will be only when in{whi 
come has already been realized or an estatqcom 
tax or gift tax liability already incurred. 
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One of the practical problems is illustrated] T 
by the change of beneficiary. Should the Can 
policy include, as many policies do, an agreeqo! t 
ment that the insured—not the current owner 
but the insured—could at any time prior t 
his death borrow on the security of the pol 
icy that right would not be transferred spe 
cifically to the new owner by a change 0 
beneficiary form. If the decedent possesse 
the right to borrow on the policy after Janu 
ary 10, 1941, it would seem that a sufficien 
ground exists for the inclusion of the pr 
ceeds in his taxable estate. An absolut 
assignment which would embrace all right 
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would have been a preferable form for use 
in such a case, but it could not be expected 
that the issuing insurance company would 
counsel such action. 
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Multiple Taxation 


The subject of foreign taxes is of especial 
importance to residents of the border states, 
many of the people with whom they daily 
transact business having interests of varying 
nature in property which may either be 
physically located across the frontier, or 
have a tax situs there which puts it within 
the power of taxing authorities in Canada 
to sit in on its transfer when the owner dies. 
So far as a resident of New York and his 
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verboard 
Lyment of 

presence 
wnership, 


» Revenue 


nges, only Ban tae : 
here: (1) property are concerned, there is little dif- 
© decedeng erence between a foreign state such as Utah, 
and therg2"d 2 foreign nation such as Canada. 


(1) Real Estate-—Neither the United States 
nor the State of New York lays any tax 
upon the estate of a resident here because 
of the ownership of real property abroad. 
Accordingly, the ownership by a New York 
of ownerfresident of real estate in Canada will not 
er test offresult in its being taxed on both sides of the 
erest wa$border. However, a report to the foreign 
finition ofauthorities could be called for if property 
premiumsis transferred. The report would be not only 
s paid byjas to the ownership of the real estate itself, 
eliminated|but as to all other property owned by the 
possessedjdecedent. The remedy, of course, is to have 

title so vested as not to require such a report. 
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(2) Stocks—Greater general interest in 
Canadian taxes attaches to the holding of 
intangible property, particularly in the form 
of corporate stocks, because of the volume 
of property represented here by shares of 
Canadian corporations. In the absence of 
special arrangements by the corporations, 
the shares cannot be transferred of record 
without Canadian tax waivers and the tax 
which is a condition of the waivers is a 
complete loss, no credit being allowed for 
iton this side. 
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The remedy: If a nonresident estate owns 
Canadian securities registered in the name 
ot the decedent, and if the securities can be 
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fully transferred outside Canada and without 
the assistance of the dominion or provincial 
authorities, there is nothing for either of 
them to tax. Accordingly, it is important 
to inquire whether a Canadian corporation 
has a transfer agent here, and important, 
too, to inquire whether the transfer agent 
will act without reference to Canada—both 
being necessary elements in any feeling of 
assurance, 


(3) Bonds.—The present policy in Canada 
is to look upon a bond bearing a corpora- 
tion’s seal as not taxable; if no seal is pres- 
ent, it is regarded as a taxable item. 


(4) Gifts—The Canadian authorities have 
gone back over a period as long as thirty 
years to tax a gift made by the decedent 
during his life. 


What has been said concerning Canada 
applies also to several states of this country. 


The Judicial Trend 


This matter of trends has an importance 
which can hardly be exaggerated. By all 
means, one should find an authority for his 
position in Supreme Court decisions; but he 
should remember, after he has found it, that 
it became crystallized through the spinning 
and the running out of a trend, and realize 
that if there is now a trend forming in the 
other direction there may be a different rule 
awaiting him at the completion of the next 
cycle. 


Planning 


There is no such thing as a standard plan. 
All that can be accomplished is to make 
the planning as nearly scientific as possible; 
and if a tax-exempt arrangement is the aim, 
this means that there should be eliminated 
from the arrangement as many as possible 
of the elements which have led to contro- 
versy in the past. With a thought to history, 
and an eye to legislative and judicial trends, 
one should plan as well as he can for the 
best, be prepared for the worst, and expect 
that the right answer will lie somewhere 
between the two. [The End] 
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T HE SUBJECTION OF VESSELS regu- 
larly engaged in interstate or foreign 
commerce to personal property taxes will 
become increasingly important after the war. 


The imposition of personal property taxes 
upon vessels regularly engaged in interstate 
or foreign commerce presents two rather pe- 
cular problems not often otherwise involved : 
(1) Where are vessels so engaged taxable? 
(2) How much should vessels so engaged 
be taxed? 


The solution of the first problem requires 
the application of legal principles to the 
factual situation presented in the particular 
case. The general principles are fairly well 
established. The solution of the second prob- 
lem requires a consideration of some legal 
principles, but more directly involves the 
policy of the taxing state. The exercise of 
the taxing power of a particular state must 
necessarily be tempered somewhat by the 
fact that the vessel owner may often avoid 
excessive taxation by simply moving its 
domicile. 


Where Are Vessels Regularly 
Engaged in Interstate or Foreign 
Commerce Taxable? 


There are eight leading cases in the United 
States Supreme Court, extending over al- 
most a ninety-year period trom 1855 to 1944, 
which seem to cover most of the situations 
arising under this first inquiry: Hayes v. 
Pacific Mail Steamship Co., 17 How. 596 
(1855); St. Louis v. Ferry Co., 11 Wall. 423 
(1871); Morgan v. Parham, 17 Wall. 471 
(1873) ; Transportation Co. v. Wheeling, 99 
U. S. 273 (1878); Old Dominion Steamship 
Co. v. Virginia, 198 U. S. 299 (1905) ; Ayer & 
Lord Tie Co. v. Kentucky, 202 U. S. 409 
(1906) ; Southern Pacific Co. v. Kentucky, 22 
U. S. 63 (1911) ; Northwest Airlines, Inc. v. 
Minnesota, 322 U. S. 292 (1944). 


The first seven of the above listed cases 
established the following general rules on 
the personal property taxation of vessels 
regularly engaged in interstate and foreign 
commerce. 


1. A vessel regularly engaged in foreign 
commerce between ports in the United States 
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5. The fact that a “business domicile” or 
“business situs” has been established by the 
owner of such vessels in a state other than 
the domicile of the owners, appears to be 
immaterial on the subject of their taxation. 



























6. Failure or inability of the vessels to 
enter physically the domicile of the owner 
is immaterial on taxation at such domicile. 


Northwest Airlines, Inc. v. Minnesota, supra 
must be considered to determine whether 
the Supreme Court has indicated in its dis! 
cussion of the taxation of aircraft any chang 
in its well settled views on the taxation o 
vessels. 








The majority held that the planes dailj ‘How 
flying over and landing in non-domiciliar) 
states are only there for “fractional periods |Enga: 
of the year” and do not therefore receiveg Com 
the “continuous protection” throughout the 









year necessary to invoke the “tax apportion- For 
ment rule.” states 
erty t 
Applying this reasoning to the usual case] reculz 
of vessels engaged in interstate or foreign] oon) 
commerce it is obvious that they, like ait-] ono, 
craft, are only within a non-domiciliary state] p, .i¢, 
for fractional periods of the year and cef-] ao}, , 
tainly do not receive “continuous protection” fare 1, 
through the “taxable” year. Such vesselsfonly 
under the majority opinion are thus not sub-} regu}: 
ject to the “tax apportionment rule.” To 
The majority opinion further states that] pur), 
“excursion to foreign ports” in no way imM-}tax i. 
pairs the inherent full taxing power of the} out o 
domiciliary state. a rec 
Although the majority opinion purports 
to leave open the taxation of the planes by a 
states other than the domiciliary state, ! 
does suggest the view that the planes inf 
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their operation had acquired no tax situs 
outside of Minnesota. 


At any rate, it seems logicai to believe 
that the general rules on vessel taxation laid 
down by the seven leading cases discussed 
above have not been changed in any respect 
by this recent case. Three opinions in the 
case discussed and accepted as settled the 
rules of the vessel taxation cases. 


“Tax apportionment” has never been ap- 
plied to vessels. The obvious distaste of the 
majority of the court to the extension of 
the rule of tax apportionment and the clear 
recognition of the dissenting opinion that, in 
the absence of the rule of apportionment, 
taxation by the state of the domicile must 
be exclusive, would indicate that the court 
has no intention of changing the present 
tule of taxation of vessels. In any event 
itis believed that in the interest of stability 
the court would wait for Congress to change 
the present well settled rules on vessel taxa- 
tion if they are to be changed. As Justice 
Black said, in his concurring opinion in the 
case, the court “should enter the field with 
extreme caution.” 


How Much Should Vessels Regularly 


Engaged in Interstate or Foreign 


Commerce Be Taxed? 


For some years the three Pacific Coast 
states have recognized that personal prop- 
erty taxes imposed by a state on vessels 
regularly engaged in interstate or foreign 
commerce must be reasonable to attract 
owners to establish their operations on the 
Pacific Coast. Personal property taxes on 
such vessels in two of the Pacific Coast states 
are now limited to taxes for “state purposes” 
only and in the third to a fraction of the 
regular tax. 


To limit the tax to that levied for “state 
purposes” or to a fraction of the regular 
tax is a recognition that vessels are often 
out of the state for long periods. It is also 
a recognition that when the vessel is in state 
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waters it is often moved from port to port 
within the state. 


The difference between the normal tax 
rate in many states and the fraction of the 
normal rate demanded by the Pacific Coast 
states, for example, in the case of a medium- 
sized freighter, will annually involve many 
thousands of dollars. The transitory nature 
of vessels and the comparative ease with which 
they may escape taxation has often led tax 
officials to overlook such property when 
taxes are levied. In the post-war period 
vessels will probably not escape taxation so 
easily and they should be taxed. A fair tax 
program seems to be the logical answer. 


State of California—In San Francisco v. 
Talbot, 63 Calif. 485 (1833), it was decided 
that a vessel at Port Townsend in the Ter- 
ritory of Washington, where the “ship’s 
husband” resided, and where the vessel had 
been taxed by the Territory, was not tax- 
able in the State of California where the 
vessel only called to receive and discharge 
cargo. This was held despite the fact that 
nine-tenths of the vessel was owned in San 
Francisco and only one-tenth was owned in 
Washington Territory. 


In Olson v. San Francisco, 148 Cal. 80, 82 
Pac. 850 (1905), suit was brought to recover 
taxes paid under protest on the lumber 
schooner “Oliver J. Olsen” for the years 
1901-2. Her documents described her as 
“of San Francisco,” although the vessel was 
physically absent from the State of Cali- 
fornia, having proceeded to Australia. Nev- 
ertheless, the court held that an exemption 
of such a vessel from California laws would 
be unconstitutional. To remedy this situa- 
tion, California laws have been amended to 
exempt except for State purposes all vessels 
of more than fifty tons burden registered 
at any port in the State and engaged in the 
transportation of freight or passengers. 


State of Oregon.—A concession in the form 
of a special tax rate was granted by Oregon 
in 1915 to vessels engaged in interstate and 
foreign commerce. The present law pro- 
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vides that vessels of fifty tons and over 
handling passengers and freight, whose 
home ports of registry are in Oregon, shall 
be taxed ten per cent of the current con- 
solidated tax levy for all purposes in the 
district where the tax is assessed. If such 
vessels are engaged in the intercoastal or 
foreign trade, whether the vessel is actually 
engaged or is laid up, the tax is one per cent 
of the current consolidated tax levy for all 
purposes of the district where the tax is 
assessed. 


State of Washington.—The State of Wash- 
ington, since 1930, has had this law: 

Section 1. All ships and vessels whose home 
ports of registry are in the State of Washing- 
ton, engaged in interstate commerce, foreign 
commerce and/or commerce between the ports 
of the State of Washington and the high seas, 
shall be and are hereby made exempt from all 
taxes of every kind whatsoever, except taxes 
levied for any state purpose. 


Section 2, All ships and vessels under two 
hundred tons burden, whose home ports of reg- 
istry are in the State of Washington, shall be 
and are hereby made exempt from all taxes of 
every kind whatsoever, except taxes levied for 
any state purpose and twenty per centum of 
taxes levied for all other purposes. 

It is observed that the Constitution of the 
State of California and the Laws of the 
States of Oregon and Washington having to 
do with special taxes on vessels engaged 
in interstate or foreign commerce base the 
exemption upon the fact that such vessels 
are documented within the state. This would 
appear to be a somewhat unnecessary quali- 
fication unless the owner is domiciled in 
the state, or the vessels are permanently 


located in the waters of the state, as other 
vessels under present rules normally cannot 
be taxed there. 


The reason for insistence upon documenr- 
tation within the state is probably a survival 
of the so-called “home port” theory, and 
also an effort to encourage local documen- 
tation for advertising purposes, as the state 
and its ports necessarily receive some ad- 
vertising benefit from having vessels in 
other ports of the United States and of the 
world bearing on their sterns the name ofa 
local port. 


While the vessels of a foreign owner gen- 
erally receive no benefit from the special tax 
provisions outlined above, the vessels of a 
resident owner, if documented within the 
state, do receive substantial benefit. How- 
ever, by reason of the specific requirement 
that such vessels be documented in the state, 
the owner is prevented from catering to the 
local pride of ports in other states at which 
its vessels may call. 


The laws of the various states in respect 
to the imposition of personal property taxes 
upon vessels regularly engaged in interstate 
or foreign commerce show little or no uni- 
formity except on the Pacific Coast. Provi- 
sions run from total exemption from personal 
property taxes in Maryland to a full tax in 
Nevada. Between these extremes may be 
found the special taxes in New Hampshire 
and Wisconsin. Other states may do well 
to consider the constructive tax program in 
effect for such vessels on the Pacific Coast. 


[The End] 


RENEGOTIATION OF CONTRACTS 


A. REFUND of a portion of income taxes for the calendar year of 1942 is allow- 
“™ able where the renegotiation of a contract with the Federal Government was 
effected and taxpayer was required to refund to the Government certain excess 


profits. 


Subsequent renegotiation of the contract as to price relates back so as to 


render the income tax an overpayment, since the State Tax Commission received 
the tax subject to the right of the Federal Government to require the refund by 
the taxpayer of a portion of the total compensation paid under the contract, thereby 


rendering it non-taxable income of the taxpayer. 


State ex rel. Rice v. 


Mississippi Institute of Aeronautics, Mississippi Supreme Court, May 28, 1945. 
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The purpose of this article is to investigate 
these attacks and to evaluate their merits 
and possibilities of success. 


























Case Law Attacks 


The recent decision in Commissioner v. 
Harmon, 65 Sup. Ct. 103, 89 L. ed. adv. ops. 
71 (11-20-44), to follow the doctrine of the 
Seaborn case, supra, without re-examining its 
validity, leaves open the possibility that, if 
the soundness of the court’s position in Poe 

























































w- v. Seaborn comes again before that court, 

was it might overrule the case. The minority 

— opinion makes it very clear that it does not 

wn approve of the Seaborn holding. 

—_" Tt is to be hoped, however, that because 

tie of the administrative difficulties resulting 
Irom an overrule of precedent, the Supreme 

eby Court will not overrule Poe v. Seaborn. 

ov. 
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Invasions of Community Property 
Income ‘Tax Privileges 


By FRANKLIN C. LATCHAM, Clerk for Justice Bone, 
Ninth Circuit Court of Appeals 


. 


The greatest danger to the community 
property tax privileges, it would seem, arises 
not from a possible overruling of the Seaborn 
case, but from amendment of the Internal 
Revenue Code. It is submitted, moreover, 
that from the standpoint of equality in fed- 
eral taxation, this presents the most expe- 
dient method for eliminating special community 
benefits. 


Legislative Attempts 


The first legislative attempt to reach com- 
munity property states was made in the 
treasury’s plan submitted to the House in 
1921. The most recent proposals are the 
proposed amendments of the Senate Finance 
Committee and of the House Ways and 
Means Committee to the 1941 Revenue Act. 


The Senate Finance Committee amend- 
ment would first tax the income of each 
spouse, whether or not it is treated as com- 
munity property under the local law, to the 
earner, and second would consider the in- 
come derived from community property as 
the income of the spouse who has the man- 
agement and the control of it under the local 
statutes. 


On its face, this amendment seems to em- 
body a reasonable theory. But on closer 
investigation certain constitutional barriers 
to the proposals become apparent. The bill’s 
principal difficulty lies in its disregard for 
the local law of ownership of both earned 
and unearned income. 


The proposal of the House Ways and Means 
Committee is the compulsory joint return, 
in which the family is taxed as a unit. The 
amendment, as it was proposed in 1931, re- 
quired generally that husband and wife 
living together at any time during their joint 
taxable year should report their income in a 
single joint return and compute the tax on 
the aggregate on such income. 





In regard to payment, either spouse may 
elect to have the liability for the tax appor- 
tioned between them so that each spouse 
will be liable for the total tax in the same 
ratio that each spouse contributes to the 
family income. Also, if one spouse has no 
income, deduction, or credit appearing on 
the return, such spouse is not required to 
sign or swear to such return. And finally, 
the joint tax iiability is automatically ter- 
minated upon divorce or legal separation. 


From the authorities, and the present day 
attitude of the court as to tax matters, it 
seems likely that the compulsory joint re- 
turn proposal stands in a better position 
‘constitutionally speaking than the Senate 
Finance proposal. 


Conclusion 


The fact that the joint return proposal is 
more apt to be held constitutional is not the 
only reason for preferring it to the Senate 
Finance Committee amendment. Another 





below the previous Aprils. 


of employment of State and local governments, in contrast with the sharp de- 
creases that have been experienced since the United States’ entry in the war. 


Federal employment continued to increase, with a resulting total of 6,753 thou- 


State and local nonschool pay rolls also increased, reaching $251 million in 
April 1945, a total 6 per cent above the April 1944 figure, but 12 per cent above 
April 1943 and 15 per cent above the 1940-1941 average. Salary and wage expendi- 


tures on all levels of government have risen consistently since 1941, except for 


slight seasonal fluctuations. 


PUBLIC EMPLOYMENT IN APRIL 1945 


A SLIGHT SEASONAL INCREASE between January and April 1945 brought 
~~ the number of State and local government nonschool employees to 1,877 thou- 
sand in April 1945—about the same number as in April 1944 but substantially 
The past year has shown indications of a leveling off 


sand employees in April 1945—4 per cent more than in the previous April. 
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fundamental reason is that it reaches deeper 
into the problem of separate returns. For 
not only does it cover the community prop- 
erty problem, it also takes care of inter- 
family exchanges of property and _ other 
manipulations of this character, all of which 
















































gives the joint return proposal a furtherf ME 
obvious advantage in that it will raise more 

revenue. _ Valu 

ization 

And there are other factors to consider. § Comm: 

Legislative amendment will eliminate the f corpor 

possibility that Poe v. Seaborn may be over- J Januar 

ruled and the attendant confusion that would J consid 

follow such a judicial pronouncement. More- J capital 

over, administrative detail and difficulties § ness fo 

will be reduced. 2 wot! 

It is not difficult to conclude that thefin the 

compulsory joint return presents the most the tu 

dangerous threat to the community prop- | those ; 

erty tax privileges. New fields for tax} Comm 
revenues are being avidly sought by the 

government and this bill presents a cogent Inta 

possibility. [The End] }™ 119 
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TAX COURT— 
MEMORANDUM OPINIONS 


Valuation of closely held shares—Capital- 
ization of earnings.—The value given by the 
Commissioner to shares of stock in a close 
corporation, made the subject of gifts in 
January, 1939, is upheld by the court, which 
considered all relevant factors, including a 
capitalization of annual earnings of the busi- 
ness for its best previous year of 1937, where 
it would not be unreasonable for a purchaser 
in the early part of 1939 to anticipate for 
the future at least as favorable earnings as 
those achieved in 1937. Arthur L. Parker v. 
Commissioner. CCH Dec. 14,537(M). 
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Intangible assets — Franchise terminated 
on liquidation.—Taxpayers were principal 
stockholders of a corporation engaged in the 
automobile business, from which it realized 
substantial profits. The corporation was 
liquidated and dissolved on July 31, 1941. 
Its principal intangible asset was a direct 
dealer and wholesale parts franchise. These 
iranchises were non-transferable and termi- 
nable without notice upon dissolution of the 
corporation. After dissolution the stock- 
holders continued the business as a partner- 
ship and on January 16, 1942, upon taxpayers’ 
application, a new franchise was approved, 
effective as of August 1, 1941. Taxpay- 
ers included in their computation of gain 
irom the liquidation the value of the physi- 























ght cal and tangible assets, receivables and 
nie. choses in action. The fair market value of 
all the assets, tangible and intangible, was 

ally the same as the value assigned by taxpayers 
off to the assets they received in liquidation. 
The Commissioner assessed a value upon the 

de- intangible assets, chiefly good will, based 
Var. upon the capitalization of earnings method, 
baie and determined deficiencies in taxpayers’ in- 
come tax returns. The Tax Court holds 

that no valuable intangibles were distributed 

to taxpayers, since any good will which the 

1 in corporation may have had was created by 
— and embodied in the franchises, and when 
these were lost or terminated, the good 
ndi- will created by them ceased to exist. S. 
for Leigh Savidge v. Commissioner ; Elsie Savidge 


v. Commissioner. 





CCH Dec. 14,578(M). 






Transferee’s liability: Admission of facts 
in Commissioner’s answer.—On November 
29, 1944, an order was entered by the Tax 
Court granting a motion of the Commis- 






Interpretations 








sioner to require that the undenied allega- 
tions of fact contained in his answer be 
deemed to be admitted. When this proceed- 
ing was called for hearing, no appearance 
was made for the taxpayer (transferee of 
money paid for oil and gas properties of a 
corporation). Based upon the undenied alle- 
gations in the Commissioner’s answer, the 
Tax Court holds that the taxpayer, as trans- 
feree, had received the proceeds from the 
sale of all the assets of a corporation against 
which the Commissioner had assessed taxes 
and penalties, that such proceeds were in 
excess of such taxes and penalties, that the 
transfer of the assets or cash had rendered 
the corporation insolvent and left it without 
assets to meet its tax liability, that the 
transfer of assets or cash to the taxpayer 
was made without any consideration paid by 
him, and that the taxpayer was therefore 
liable for taxes and penalties assessed against 
the corporation. P. D. Bowlen, (Alleged) 
Transferee, Guelph Texas Oil Syndicate v. 
Commissioner. CCH Dec. 14,502(M). 


Payment of ad valorem charge.—Payment 
of a flat ad valorem handling charge to a con- 
tractor who had paid for materials used in 
building taxpayer’s home, because taxpayer 
had run short of money, where the con- 
tractor did not consider the handling charge 
as “interest”, and where the handling charge 
was not computed with reference to any 
period of time, is not a payment of “interest” 
as that term is commonly understood, and 
the Tax Court holds that deduction thereof 
by the taxpayer is not allowable. Arthur 
Clarence Erwin v. Commissioner; Harriette 
Erwin v. Commissioner. CCH Dec. 14,509(M). 


Ownership of stock: Fact-finding.—Sole 
issue was the ownership of shares of stock 
on a day when dividends were declared and 
paid thereon. The Commissioner determined 
that the stock belonged to taxpayer and the 
taxpayer claimed the stock belonged to his 
wife, to whom the dividends were paid. In 
1930, taxpayer organized a corporation, with 
ninety-nine shares therein issued to his wife 
and one share to taxpayer. When in 1934 
the corporation was merged with another 
corporation, a certificate covering 83Y 
shares of stock in the new corporation was 
issued in taxpayer’s name, but taxpayer 
claimed that this was a mistake. The stock 
remained in taxpayer’s name until 1940, when 
it was replaced by a certificate issued in 
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his wife’s name. Taxpayer claimed this re- 
placement was in payment of the 99 shares 
issued to his wife in the original corporation. 
The Tax Court holds that even if it was 
assumed that taxpayer’s wife was the owner 
of 99 shares in the original corporation, 
examination of the evidence covering the 
period up to 1940 would also support the 
conclusion that taxpayer was the owner, in 
1940, of the shares issued by the second 
corporation, since a gift from taxpayer’s 
wife or a sale could have been made to 
taxpayer after she received stock in the sec- 
ond corporation. Since, even if it is assumed 
there had been no such sale, taxpayer had 
not negatived the possibility of a gift from 
his wife to himself, he had failed to sustain 
kis burden of proof, and the Commission- 
er’s determination is allowed to stand. J. 
W. Hughes v. Commissioner. CCH Dec. 
14,498(M). 


Support of children: Application of 1943 
amendment to Code Sec. 167.—In a previous 
hearing before the Tax Court, reported in 
1 TC 575, CCH Dec. 12,967, where the ques- 
tion at issue was whether the taxpayer- 
grantor should include in his grosg income 
the income of a trust created for the main- 
tenance, support and welfare of his two 
minor children, and it was decided that such 
income was taxable to him upon the author- 
ity of the Stuart case (317 U. S. 154, 42-2 ustc 
19750), even though he, as their father, 
provided for them and none of the income 
of the trust was used for their support but 
all of it was distributed to the guardian for 
accumulation for them. On appeal (CCA-2, 
44-2 ustc § 9486), after the enactment of 
Sec. 134, 1943 Act, amending Code Sec. 16/7, 
the case was upon stipulation of the parties 
remanded for.consideration under Code Sec. 
22 (a), and also Code Sec. 167, as amended. 
Upon reconsideration of the case, the Tax 
Court now finds that the trust has been ad- 
ministered in complete conformity with its 
terms and there are no circumstances out- 
side the written instrument which affect the 
question of whether the doctrine of the 
Clifford case (309 U. S. 331, 40-1 ustc J 9265) 
requires the holding that in substance, al- 
though not alone by the terms of the instru- 
ment, the grantor is or must be treated as 
if he were the individual owner of the en- 
trusted property or the income therefrom. 
It is accordingly held that the grantor is 
not taxable under either Code Sec. 22 (a) or 
Sec. 167. Seymour H, Knox v. Commissioner. 
CCH Dec. 14,518(M). 


Tax on net income of partnership.—Once 
a partnership has distributed a partner’s 
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share of its net income, attorney fees arising 
out of litigation to determine taxability oj 
such income in the partner’s hands are not 
deductible under Sec. 23 (a) (1) (A), Act 
of 1938, as a necessary business expense. 
inasmuch as the fees were not incurred in 
carrying on the partnership business. Nor 
are such fees deductible under Sec. 23 (a) 
(2) as amended by Sec. 121 of the Act of 
1942, as a nontrade or nonbusiness expense, 
on the argument of taxpayer that inasmuch 
as he was in the contracting business the 
profits received from the partnership were 
property held for production of income and 
the attorney fees were an expenditure in- 
curred in conservation of such property be- 
cause an assessment of deficiency would be 
a lien against partnership assets. To follow 
such reasoning it would be necessary to 
conclude that the expense of defending any 
type of litigation is deductible by the owner 
of property because of the possibility that a 
judgment lien might attach to it. Accord- 
ingly, deduction was denied. Edward Peter- 
son v. Commissioner. CCH Dec. 14,524(M). 


Dividend in common stock after recapi- 
talization.—Taxpayer, because of a deficit, 
and accumulation of unpaid dividends on its 
cumulative convertible preferred stock, 
amended its certificate to provide for a 
recapitalization of its stock structure, and 
the plan was approved by its stockholders. 
Under the plan, the holders of the old pre- 
ferred stock received for each share of such 
stock 14% shares of new convertible preferred 
stock, and in addition each holder of such 
new stock was to receive a dividend of 
three shares of common stock, in lieu of the 
dividends in arrears. In case the corpora- 
tion failed to declare or pay the common 
stock dividend before March 1, 1937, the 
preferred stockholders were empowered to 
take control of the corporation until the 
stock was issued. The plan became effective 
on September 30, 1936, and before March 1, 
1937, the taxpayer declared three dividends 
of common stock, as agreed, to holders o! 
the new preferred stock. The taxpayer con- 
ceded that under the plan there was a re- 
capitalization and reorganization within Sec. 
112 (g) (1) (d), Act of 1936, but claimed 
that the reorganization covered only the 
new preferred stock and the old preferred 
stock. As to the common stock distribu- 
tions, the taxpayer claimed that these were 
isolated from the reorganization, and were 4 
taxable stock dividend for which taxpayet 
was entitled to a dividends paid credit under 
Secs. 27 (a) and (e), Act of 1936. The Tax 
Court holds that the provision for distrib- 
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uting the common stock as a dividend was 
an integral part of the reorganization plan, 
that the common stock was received by the 
preferred shareholders as part of the con- 
sideration for their old preferred shares, that 
the common stock was received in a tax-free 
exchange under Sec. 112 (b) (3), that it 
was not a taxable dividend in the hands of 


























































ct of fthe preferred shareholders, and that, conse- 
ense, quently, the taxpayer’s claim for dividends 
much § paid credit was not allowable. Thermoid Com- 
s the | pany v. Commissioner. CCH Dec. 14,519(M). 
were 
- and{ Amounts paid for release of radio time.— 
e in- [Radio station KTAB was owned by a 
y be- church. The church disposed of the station; 
ld be taxpayer ultimately acquired it, and oper- 
ollow Fated it as KSFO. Taxpayer, in acquiring 
ry tothe station, guaranteed to grant one-half 
x any | hour’s time daily and five hours on Sunday 
»wner | for broadcasts of the church. In 1936, the 
‘hat af church released all of its rights to broadcast 
ccord- J over KSFO and in consideration of such re- 
Peter-§ lease, the taxpayer agreed to procure for the 
1(M).# church use of another station for Sunday 
broadcasts, and to pay the church $10,000 
ecapi- annually, The radio time over another sta- 
eficit, | 10 cost taxpayer $6,000 in each taxable 
on its 4 7" The taxpayer deducted these expendi- 
stock, | tures from gross income in computing its 
for af ‘ax liability. The Tax Court holds that, 
eal since a radio station deals in radio time as a 
ders, | t'ader would deal in any other commodity, 
1 pre-§ Costs of acquisition of such time, pursuant 
f such to contract commitments, are ordinary and 
ferred Necessary expenses of conducting the tax- 
- such Payer’s business, and are, therefore, allow- 
nd off able deductions. The Associated Broadcasters, 
of the§ lnc. v. Commissioner. CCH Dec. 14,481(M). 
slo! _Taxpayer’s failure to reply to Commis- 
- the sioner.—Taxpayer filed a petition for redeter- 
med toy Mination of the Commissioner’s deficiency, 
4] the Position of a delinquency penalty and 
adi fraud penalty. The Commissioner filed an 
rch 1.) @"swer generally denying the allegations of 
‘dends § ror in the computation of the deficiency, 
ers of f MPosition of the delinquency penalty, and 
i esti affirmatively alleged fraud. The taxpayer 
ey failed to file a reply and the Commissioner 
on» See made a motion that the Court enter an 
aimed § der that the allegations in the answer 
iy the Were deemed to be admitted. Taxpayer 
eve tailed to reply and the motion was granted. 
ee No appearance was entered for the taxpayer 
stribu- ff when the case came on for trial. The Com- 
> WETEE missioner requested entry of a decision and 
were 49 iudement affirming his findings. The Tax 
_ Court grants the motion for judgment. Since 
under 
1e Tax 
listrib- 
gazine} Interpretations 
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taxpayer, by failure to reply to the Com- 
missioner’s answer, admitted the fraud and 
failed to contest the deficiencies and delin- 
quency penalties at the hearing, the Com- 
missioner’s determination in those respects 
is approved. Lewis E. Downer v. Commis- 


stoner. CCH Dec. 14,482(M). 


Worthlessness of stock: Insolvency or 
dissolution as test—Where at the end of 
1940 the assets of a corporation were 
$16,840.51 and its liabilities $269,930.41 and 
the evidence showed that prior to the tax- 
able year 1941 the stock of the corporation 
had neither actual nor potential value, that 
the situation of the corporation was steadily 
growing worse from year to’ year and that 
no optimistic upturn was appearing any- 
where, it was held by the Tax Court that 
the dissolution of the corporation in 1941 
was not the identifiable event of the loss on 
the stock, and that the stock became in fact 
worthless in a prior year. Henry S. Conover 
v. Commissioner; Percy J. Smith v. Commis- 
sioner; Jane L. Moore v. Commissioner. CCH 
Dec. 14,487(M). 


Grantor of trust reserving right to modify 
terms and change beneficiaries —Taxpayer 
as grantor created trusts for benefit of his 
children expressly reserving the right to 
modify or alter, from time to time, the trust 
agreements, including the power to change 
the beneficiaries of the principal and income 
and to increase or decrease their beneficial 
interests, though he could not revest himself 
with title to the corpora or direct that any 
of the income therefrom be paid over to 
him or his estate. The Tax Court holds that 
such grantor is the owner of the trust prop- 
erty for purposes of Code Sec. 22 (a). 


Assignment to trust of royalty payments 
for services: Taxable to whom.—Taxpayer 
rendered legal services to certain corpora- 
tions, and as compensation each of them 
agreed to pay taxpayer a percentage of 
royalty payments they were to receive for 
the use of patents which he assisted in 
negotiating for them. Taxpayer assigned 
his right and title in and to such service 
contract to a trust established by him. In- 
asmuch as he purported to assign only the 
income or “interest” in such contract and 
not his “investment” therein, it was held by 
the Tax Court that such payments were 
taxable to him and not the trust. Nelson 
Littell v. Commissioner. CCH Dec. 14,486(M). 































STATE TAX 


ALABAMA 
Monthly Requirements 





August 1 
Automobile dealers’ reports due. 


August 10—— 

Automobile dealers’ reports due. 

Oil and gas conservation tax report and 
payment due. 


Report of nvanufacturers, distributors and 
service licensees of alcoholic beverages 


due. 

Tobacco wholesalers and jobbers report 
due. 

Tobacco stamp and use tax report and 


payment due. 


August 15—— 
Carriers’, and transporters’ 
lubricating oils tax reports due. 


warehouses’ 


Carriers’, warehouses’ and transporters’ 
gasoline tax report due. 

Motor carriers’ mileage report and tax 
due. 

August 20—— 

Automobile dealers’ reports due. 

Coal and iron ore mining tax report and 
payment due. 

Gasoline tax report and payment due. 


Lubricating oils tax report and payment 
due. 


Motor fuel tax report and pavment due. 
Sales tax reports and payments due. 


ARIZONA 
August 5—— 

Alcoholic beverages licensee’s report due. 
August 10—— 

Wholesalers of malt, vinous and spiritu- 


ous liquors reports and payment due. 


August 15 


Gross income reports and payments due. 





Motor carriers’ reports and taxes due. 


Use fuel tax report and payment due. 





August 25 

Motor vehicle fuel distributors’, whole- 

salers’ and carriers’ reports and pay- 
ments due. 
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CALENDAR 


ARKANSAS 





August 10—— 
Alcoholic beverages reports due. 
Franchise taxes due. 
Motor fuel carriers’ report due. 


Natural resources severance 
and payment due, 


tax report 





Statement 
sources. 


of purchases of natural re. 


August 20—— 


Gross receipts tax report and payment 
due. 


Use fuel tax report and payment due. 





August 25—— 


Motor fuel tax report and payment due. 











Co. 
CALIFORNIA Augu 
August 1—— Co 
Beer and wine report and tax due. Ga 
Common carrier distilled spirits tax re- 
port and payment due. 
Gasoline tax report and payment due. , 
Aug 
August 15 Ge 
Distilled spirits report and tax due. 
2nd installment of personal income tax Aug 
due. Ui 
6 weeks after Ist Monday in July—Last}’ Aug 
day to pay lst installment of oil and Fi 
gas production tax. C 
Use fuel tax report and tax due. \: 
August 20—— R 
Motor carriers’ gross receipts tax due. 
Au: 
COLORADO ' 
August 5 
Alcoholic beverage manufacturers’ re 
ports due. 
Motor carriers’ tax due. Au 
August 10—— | 
Motor carriers’ report due. 
August 14—— A 


Sales tax reports and payments due. 
Use tax reports and payments due. 


St 


a yment 


due. 


e. 
tax re- 


due. 


2. 


yme tax 


‘agazine 


August 15 
Coal mine owners report due. 
August 25—— 
Coal royalty tax due, 
Gasoline (including diesel fuel) tax re- 


ports and payment due. 
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CONNECTICUT 
August 1 


Gasoline tax due. 


August 10-—— 
Cigarette tax reports due. 
August 15 
Fuel use tax report and payment due. 
Gasoline tax report due. 
Motor carriers’ gross receipts tax due. 


Report and fee due from corporations or- 
ganized between July 1 and December 


St. 
August 20 


Alcoholic beverage tax return and pay- 
ment due. 


DELAWARE 
August 15—— 
Filling stations’ gasoline tax report. 


Manufacturers and importers of alcoliolic 


beverages report due. 


August 31 


Distributors’ gasoline tax report and pay- 
ment and carriers’ report ‘due. 


State Tax Calendar 


Last day to 


pay Wilmington property 
taxes. 


DISTRICT OF COLUMBIA 
August 1 
Bank gross earnings tax report due. 
Gas, electric and telephone companies’ re- 
port due. 
August 10 


Licensed manufacturers, wholesalers or 


retailers of alcoholic beverages report 
due. 


Licensed manufacturers’ and wholesalers’ 
of beer report due. 
August 15—— 


Tax on beer due. 


August 25 


Gasoline tax report and payment due. 


FLORIDA 
August 1 


Railroad and express company reports due. 


August 10—— 


Agents’ and wholesalers’ cigarette tax re- 
ports due. 


Manufacturers’ and distributors’ alcoholic 
beverages reports and taxes due. 
August 15 
Gasoline sales, use and storage tax reports 
and payment due. 
Transporters’ and carriers’ alcoholic bev- 
erages report due. 
August 31 


Auto transportation 
and taxes due. 


companies’ reports 


GEORGIA 
August 10—— 


Cigar and cigarette wholesale dealers’ re- 
port due. 


August 15—— 


Malt beverage tax report due. 


August 20—— 


Gasoline tax report and payment due. 
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IDAHO 
August 10— 
Beer dealers’ report due. 


August 13—— 
Car and railroad companies’ report due. 


August 15—— 
Gasoline tax report and payment due. 


Electric power companies’ report and tax 
due. 


Cigarette wholesalers’ drop shipment re- 
ports due. 


ILLINOIS 
August 10—— 
Motor carriers’ mileage tax due. 


August 15—— 
Alcoholic beverage tax reports due. 
Cigarette tax return due. 
Public utilities report and tax due. 
Sales tax report and payment due. 


August 20—— 
Gasoline tax report and payment due. 


August 30 
Transporters’ gasoline tax report due. 








INDIANA 
August 1 
Alcoholic vinous beverage tax due. 
August 15—— 


Alcoholic vinous beverage tax due. 
Fuel use tax reports and payment due. 


August 20—— 
Bank share tax report and payment due. 
Building and loan association’s intangibles 
tax report and payment due. 
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August 25—— 


August 1 
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Gasoline tax report and payment due. 


IOWA 



























































































Last day to file corporation report. por 
August 10—— 
Carriers’ gasoline tax report and tax due, 
Cigarette vendors’ reports due. 
Class “A” permittees make beer tax re- August 
port and payment. Publi 
po! 
August 20—— Toba 
Gasoline tax report and payment due. 
August 
Alcol 
KANSAS Gaso 
August 10—— Kero 
Malt beverage report due. Lubr 
August 15—— Augus 
Carriers’ gasoline and fuel use tax reports] Alco 
due. Into 
Compensating tax report and payment de 
due. Lub 
Motor carriers’ gross ton mileage tax re- ond 
port and payment due. Tob 
Sales tax report and payment due. P 
August 20—— pen 
Use fuel report and payment due. Pg 
Fue 
August 25—— Gas 
Gasoline tax report and payment due. Ker 
Lut 
Ne 
KENTUCKY a 
August 1—— Pet 
Banks, trust companies and real estate Sal 
title insurance companies’ report due. 
Corporation report of stockholders and Augu 
bondholders due. La 
August 10—— t 
Amusement and entertainment report and 
tax due. 
Refiners’ and importers’ gasoline tax re- 
port due. Aug 
M 
August 15—— | 
Alcoholic beverage reports due. 
Aug 
Fuel use tax reports and payment due. 4 
Passenger carriers’ mileage tax due. U 
Public utilities’ gross receipts tax reports J Aug 
and payment due. c 








Stat 


ix due. 


fax re- 


“eports 
Lyment 


fax re- 


rt and 


ax re- 


eports 


yazine 


August 20-—— 


Oil production tax report and payment 
due. 


August 31 


Dealers’ and transporters’ gasoline tax re- 
port and payment due. 


LOUISIANA 
August 1 


Public utility license and pipe line trans- 
portation tax due. 


Tobacco wholesalers’ reports due. 


August 10—— 
Alcoholic beverage importers’ reports due. 
Gasoline importers’ reports due. 
Kerosene importers’ reports due. 
Lubricating oil importers’ reports due. 


August 15—— 
Alcoholic beverage carriers’ reports due. 


Intoxicating liquor manufacturers’ 
dealers’ report due. 


Lubricating oil carriers’ reports due. 
2nd installment of income tax due. 
Tobacco reports due. 


and 


August 20—— 
Alcoholic beverage reports and tax due. 
Fuel use tax report and payment due. 
Gasoline dealers’ reports and tax due. 
Kerosene dealers’ reports and tax due. 
Lubricating oi] reports and tax due. 


New Orleans City sales and use tax report 
and payment due. 


Petroleum solvents report due. 
Sales and use tax report and payment due. 


August 31 


Last day to report and pay electricity 
generation and sales tax and power use 
tax. 


MAINE 
August 10—— 


Manufacturers and wholesalers of malt 
beverages report due. 
August 15 
Use fuel tax report and payment due. 


August 31 


Gasoline tax report and payment due. 


State Tax Calendar 


MARYLAND 
August 1 
Bank share tax due. 


Property taxes assessed by State Tax 
Commission due. 


Utilities gross receipts franchise tax due. 


August 10—— 
Admissions tax payment due. 


August 30—— 


Purchasers of cargo lots of motor fuel 
report due. 


August 31—— 
Gasoline tax report and payment due. 
Beer tax report and payment due. 


MASSACHUSETTS 


August 10—— 


Alcoholic beverage excise tax report and 
payment due. 


Meals excise tax report and payment due. 


August 15—— 


Cigarette distributor’s tax report and pay- 
ment due. 


August 31 
Motor fuel tax report and payment due. 


MICHIGAN 
August 5—— 
Carriers’ gasoline tax report and payment 
due. 
August 10—— 
Common and contract carrier report and 
fees due. 
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August 15 


Sales tax reports and payment due. 





Semi-annual installment of Detroit prop- 
erty taxes due. 


Use tax reports and payments due. 


August 20—— 


Distributors’ gasoline tax report and pay- 
ment due, 


Last day to make gas and oil severance 
tax report and payment. 
August 31—— 


Franchise tax report and payment due. 








August 5—— 





















MISSISSIPPI 





Factories’ reports due. 


August 10—— 











Admissions tax reports and payment du se 
August 15—— . 
Retailers, wholesalers and distributors oj 
light wines and beer report due. 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. August 
Manufacturers, distributors and whole- uar 
salers of tobacco report ‘ue. : 
August 
Use tax reports and payment due. ea 
Timber severance tax reports and _pay- 
ment due. August 
August 25 Fuel 
Oil severance tax and report due. Gaso 
August 31—— 
Semi-annual foreign insurance companies 
premiums tax reports and payment due. 
Augus 
Man 
MISSOURI to 
August 1 pe 
Second installment of income tax due. 











August 5—— Use 
Non-intoxicating beer permittees’ report 
MINNESOTA ° Se ' 
due. Augu: 
August 1 Mo 
. August 10— 
Freight line companies’ semi-annual re- Receivers of petroleum products report 
ports due. due. 
August 10—— August 15—— 
Wholesalers’, brewers’ and manufacturers Retail sales tax reports and payment due. — 
alcoholic beverage reports due. Qu 
August 25—— d 
August 15—— Use fuel tax report and payment due. Qu 
‘ gia 2 
Interstate motor carriers’ mileage tax due. 
Railroads’ semi-annual gross earnings re- MONTANA ; 
port due. August 15 
August 23—— Brewers, wholesalers and transporters 0! t 
eis ; . beer report and payment due. 
Distributors’ gasoline tax report and pay- See rind ; Aug 
‘ia ile ‘ Carriers’ gasoline tax reports due. 
a pk “A Electric companies’ report and tax due. By 
Special use fuel tax report and payment : ; po 
1 Gasoline tax reports and payment du 
due. Jit 
August 20—— 
August 31 5 R 
th roducers, transporters, dealers and _ re- 
. Prod t port leal i . 
Motor = distributors’ report and pay- finers of crude petroleum reports «ue 
ment due. 
; . ; 9. Au 
Soft drinks manufacturers’ reports and August 2 g 
payment due. Telephone companies’ tax and report (ue. & 
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NEBRASKA 
August 15 


Alcoholic beverage manufacturers’ 
wholesale distributors’ report due. 


and 


Carriers’ gasoline tax report due. 


Gasoline tax reports and payments due. 


NEVADA 
August 6—— 


Quarterly installment of property tax due. 


August 15—— 


Gasoline carriers’ tax report due. 


August 25 
Fuel users’ tax reports and payment due. 


Gasoline dealers’ reports and payment due. 


panies’ 
at din NEW HAMPSHIRE 
August 10—— 
Manufacturers’, wholesalers’ and permit- 
tees’ alcoholic beverages report due; 
permittees’ payment due. 
August 15 


Use fuel tax report and payment due. 


August 31—— 


Motor fuel report and tax due. 


NEW JERSEY 
August 1—— 


Quarterly installment of bank share tax 
due. 
Quarterly installment of 


due. 


property tax 


Telephone, telegraph, express, parlor and 
sleeping car, gas and electric light, oil 
and pipe line companies gross receipts 
tax due. 


August 10—— 
suSses in municipalities gross receipts re- 
rt and tax due. 


itneys in municipalities gross receipts re- 
port and tax due. 


port and excise tax on interstate busses 
lue, 


August 30-—— 
Carriers’ gasoline tax report due. 


agazine § State Tax Calendar — 


August 31—— 
Distributors’ 
ment due. 


gasoline reports and pay- 


NEW MEXICO 
August 15 


Occupational gross inome tax reports and 
payment due. 


Oil and gas conservation report due. 

Severance tax and report due. 
August 20 

Motor carriers’ report and tax due. 

Pipe line operators’ license tax due. 
August 25 


Gasoline tax report and payment due. 


Use or compensating report and payment 
due. 


NEW YORK 
August 15 


Transportation and. transmission 
additional tax and reports due. 


, 
cos. 


August 20—— 


Alcoholic beverage taxes and reports due. 
August 25—— 


New York City public utility excise re- 
turns and payments due. 
Conduit companies’ taxes and reports due. 


August 31 


Gasoline tax reports and payment due. 
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, OHIO 
August 1—— 







Public utilities, except railroads, street§ Fuel u: 
suburban and interurban railroads, exf Ga colit 
cise tax return due. due. 

August 10—— Use ta 





Admissions tax report and payment due 

Class “A” and “B” permittees’ alcoholic 
beverage reports due. 

Cigarette wholesalers’ report due. 


August 15—— 
Use tax on cigarettes and report due. 
August 20—— 
Dealers’ gasoline tax reports due. a Pp: 
que. 
NORTH CAROLINA August 30—— 


Carriers’ gasoline tax report due. 















































August 1 
Express, Pullman, sleeping, chair, dining August 31 
car and telegraph corporation taxes due. 2nd installment of foreign insurance com-§ August 
Public utility reports due. panies tax due. Moto 
Gasoline tax due. Alcok 
August 10 ni 
Railroads’ alcoholic beverage report and Cand) 
tax due. OKLAHOMA Use { 
° ° So 
— gasoline tax report and payment August 1 
: meat sad wi ee Last day for filing affidavit of capital stock August 
U — ied wine additional tax and reports of foreign corporations. Gaso 
1e. : ; ; 
ais Oil, gas and mineral gross production re- 
August 15 ports and payment due. 
Sales tax report and payment due. August 5 
Spirituous liquor tax due. Operator’s report of mines other than coal Augus 
Use tax report and payment due. due. Last 
pa 
August 20—— August 10—— . Mot 
Franchise bus carriers’ and franchise Airports’ gross receipts report and tax 
haulers’ reports and payment due. due. Augus 
Gasoline and other motor fuels taxes and Alcoholic beverage reports and payment Mal 
reports due. due. ie 
Cigarette tax reports due. je 
August 15—— A 
NORTH DAKOTA Gasoline dealers’, retailers’ and carriers’ — 
August 1—— report due. Mat 


Sales tax reports and payment due. Y 


Last day for filing domestic corporation 


: CO [ : s due 
report and paying fee. Tobacco products reports due. 









August 15—— 


Alcoholic beverage tax reports and pay- 
ment due. 





Gasoline tax reports and payment due. 
Interstate motor carriers tax due. 


August 25—— 
Use fuel tax report and payment due. 
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August 20-—— 
Coal mine operator’s report due. 
Fuel use tax report and payment due. 


Gasoline distributors’ reports and payment 
due. 


Use tax reports and payment due. 


Corporation license tax reports and pay- 
ment due. 


OREGON 
August 10—— 
Oil production tax reports and payment 
due. 


August 15—— 


Employer’s return of tax withheld at the 
Last day to pay corporation license tax. 


source under the Philadelphia income 
tax due. 
e com-§ August 20-—— 
Motor carriers’ report and tax due. August 31 


Alcoholic beverage tax report and pay- 
ment due. 


Gasoline tax reports due. 
Use fuel tax report and payment due. 


Gasoline tax reports and payment due. 


RHODE ISLAND 
1 stock g August 25—— August 1 


Gasoline tax payment due Bank deposit tax return and payment due. 
August 10—— 


Manufacturers’ alcoholic beverage report 
PENNSYLVANIA due. 


an coalf August 1 August 15 
Last day to file public utilities report and Gasoline tax report and payment due. 
pay tax. 


Motor carriers’ gross receipts report due. 


August 10—— SOUTH CAROLINA 


Malt beverage reports due. August 10—— 


Ih iri iquors ye 
pst 8 spirituous and vinous liquors Admissions tax reports and payment due. 


Last day to make power tax return and 
riers’ | August 15— payment. 


Manufacturer’s alcoholic beverage tax re- Beer and wine wholesalers report due. 
port and payment due. August 20—— 
Gasoline tax report and payment due. 


Users of fuel oil tax return and payment 
due. 


Dealer of fuel oil report due. 


aso 
thea 
He | SOUTH DAKOTA 
ererrg: : 


August 1—— 


Motor carriers of passengers tax due. 
State Tax Calendar 


























TEXAS 





August 15 


Tax remittance and report due from ole 
margarine dealers. 





August 20—— 
Motor fuel tax report and payment du 
Oil and gas well services’ reports ani 

gross receipts tax payments due. 






Users of liquefied gases and liquid {ug Gaso 
tax reports and payment due. Last 
an! 


August 25 
Carbon black production tax report ar 
payment due. 





Oil production tax reports and paymenif, 
due. 
Prizes and awards of theatres tax reports 
and payment due. 





August 10—— 





Interstate motor carriers’ reports and August 30 
taxes due. Oil carriers’ reports due. 

























August 15—— August 31 
Alcoholic beverage sales report due. Natural gas production tax report and pay- 
Carriers’ gasoline tax report due. ment due. 

Dealers’ gasoline tax report due. 


Use fuel tax report and payment due. 
UTAH 
August 20-—— 


Passenger mileage tax due. 





August 10 
Liquor licensee reports due. 


Carriers’ use fuel tax report due. 


TENNESSEE August 15—— 


Use fuel tax report and payment due. 
August 1—— 


Cotton seed oil mills’ report due. August 25—— 









Public utilities gross receipts report and 
tax due. report and payment due. 
Theatre tax report and payment due. Carriers’ gasoline tax report due. 


Soft drinks bottlers tax due. 


August 10—— 





Last day to make alcoholic beverages report. 
Barrel tax on beer due. 


Carriers gasoline tax report due. 


August 15—— 





Users of fuel file report. 


Carriers of use fuel report due. 





August 20—— 


Distributors’ gasoline tax report and pay- 
ment due. 
Liquid carbonic acid gas tax due. 
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VERMONT 
August 10—— 


Alcoholic beverage tax reports and pay- 
ment due. 


August 15—— 


Electric light and power companies’ re- 
port and tax due. 


August 31 
Gasoline tax reports and payment due. 


Last day for domestic banks to pay semi- 
annual installment of deposits tax. 


VIRGINIA 
August 10-—— 


Beer dealers, bottlers and manufacturers 
report due. 


August 20: 

Carriers gasoline tax reports due. 

Use fuel tax reports and payment due. 
August 31 


Gasoline tax reports and payment due. 


WASHINGTON 
August 10—— 


Brewers and manufacturers of malt prod- 
ucts report due. 


August 15—— 


Butter substitutes reports and payment 
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WEST VIRGINIA 


August 10 


Alcoholic beverage tax report and pay- 
ment due. 


August 15—— 
Sales tax reports and payments due. 


August 30—— 
Gasoline tax reports and payment due. 


WISCONSIN 
August 1 
2d installment of income tax due. 
August 10—— 
Alcoholic beverages tax reports due. 
Tobacco products return due. 
August 15 
Gross earnings report of freight line rail- 
roads due. 
August 20-—— 


Gasoline tax reports and payment duce. 


WYOMING 


August 10 
Carriers’ gasoline tax reports due. 


August 15—— 
Sales tax reports and payment due. 


Wholesalers’ gasoline 
payment due. 


tax reports 


Dealers’ gasoline tax reports due. 
Use tax reports and payment due. 


August 20—— 
Motor Carriers’ tax and reports due. 











August 15—— 


Corporation income tax and excess profits 
tax returns due for fiscal year ended 
May 31. Forms 1120 and 1121. 


Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended May 31. Forms 1040, 
1041, 1120, 1121, 1120H, 1120L. 


Entire income tax or first and second 
quarterly installments due under gen- 
eral extension (citizens abroad, etc.) 
for fiscal year ended February 28, with 
interest at 6% from May 15 on first 
installment. Form 1040 or 1120. 


Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended February 28. Forms 
1040B, 1040NB, 1040NB-a, 1120 NB. 


Fiduciary income tax returns due for fiscal 
year ended May 31. Form 1041. 


Foreign partnership return of income due 
by general extension for fiscal year 
ended February 28. Form 1065. 


Individual income tax returns due by gen- 
eral extension for fiscal year ended Feb- 
ruary 28, in case of American citizens 
abroad. Form 1040. 


Individual income tax return due for fiscal 
year ended May 31. Form 1040. 


Last quarterly income-excess profits tax 
payment due for fiscal year ended Au- 
gust 31, 1941. Forms 1040, 1041, 1120, 
11208, 1120L, 1121. 


Last quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended May 31, 1941. Forms 1040B, 
1040NB, 1040NB-a, 1120NB. 


Life insurance company income tax re- 
turns due for fiscal year ended May 31. 
Form 1120L. 


Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for July. Form 
957. 

Nonresident alien individual income tax 
return due for fiscal year ended Febru- 
ary 28. Form 1040B. 


Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended February 28. 
Forms 1040NB, 1040NB-a. 


Nonresident foreign corporation income 
tax return due for fiscal year ended 
February 28. Form 1120NB. 
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Partnership return of income due for fiscalf 
year ended May 31. Form 1065. 


Resident foreign corporations and domes. 
tic corporations with business and book; 
abroad or principal income from U. §, 
possessions—returns due for fiscal year 
ended February 28, by general exten. 
sion. Forms 1120 and 1121. 


Second quarterly income-excess profits 
tax payment due for fiscal year endedB pet |, 
February 28. Forms 1040, 1041, 11208. 
1120H, 1120L, 1121. 


Second quarterly income tax payment due} 
on returns of nonresidents for fiscal year 
ended November 30, 1941. Forms 11408, B° 
1120H, 1120L, 1120NB. 


Stockbrokers’ monthly return of stamp 
account due for July. Form 838. 
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Third quarterly income-excess profits tax 
payment due for fiscal year ended No- 
vember 30, 1941. Forms 1040, 1041, 
1120, 1120H, 1120L, 1121. 







August 20—— 


Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for July. Form 
1012. 













August 31 


Admissions, dues, and cabarets, etc., tax 
due for July. Form 729. 


Excise taxes on electrical energy, tele- 
graph and telephone facilities, transpor- §* 
tation of oil by pipe line, passengerf “ 
transportation, and safe deposit boxes‘ 
due for July. Form 727. 


Excise taxes on lubricating oils, matches, 
and gasoline due for July. Form 726. 










Manufacturers’ excise taxes covered by 
Regulations 46 due for July. Form 728 f¢ 







Processing taxes on cocoanut and other 
vegetable oils due for July. Form 932 


Retail dealers’ excise tax and returns due 
for July on jewelry, etc., furs and toilet 
preparations. Form 728A. 


Sugar (manufactured) tax due for July 
Form 1 (Sugar). 










Tax on bowling alleys, billiard and poo 
rooms and coin-operated amusement ané 
gaming devices due for July, if liability 
incurred. Form 11B. 
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Letters to the Editor (Continued from inside front cover) 


Section 117 (c) (1) of the Internal Reve- 
nue Code provides for a maximum tax on 
net long-term capital gains of 25 per cent— 
‘in lieu of the tax imposed by sections 13, 
14, 15, 204, 207 (a) (1) or (3) and 500.” I 
read this as saying that long-term capital 
gain, in the hands of a personal holding 
company, can not be taxed at a greater rate 
than 25 per cent when the alternative method 
applies, and, that this rate is in place of the 
combined normal tax, surtax, and personal 
holding company surtax. 


In a letter dated December 9, 1943, and 
signed by Robert E. Hannegan, Commis- 
sioner of Internal Revenue, which is pre- 
sumably the same letter cited in the article, 
the Bureau of Internal Revenue answered 
the query whether the application of the 
25 per cent alternative tax eliminated any 
iurther normal tax, surtax or personal hold- 
ing company tax upon the net long-term 
capital gain. The Commissioner’s reply, if 
| read it correctly, answers the query in 
the affirmative, and there are quoted there- 
irom the concluding two sentences as sup- 
port for such construction: 


“On the other hand, in any case where 25 
per cent of the excess of net long-term capi- 
tal gains over net short-term capital losses 
has been taken into account in an alternative 
tax computation on Form 1120, it should not 
gain be taken into account in computing the 
tax liability on Form 1120H. In such case 
Item 29 on Form 1120H represents the tax 
lability on that form and should be entered 
as Item 32.” (Italics supplied.) 


Reierence to Form 1120H for the year 
1943 lends support to a contention of an 


overall maximum tax (inclusive of personal 
holding surtax of 25 per cent where Section 
117 (c) (1) applies. The computation of 
the alternative tax schedule on Form 1120H 
provides for the elimination of net long-term 
capital gain (line 24) from ordinary income 
which is taxed at the applicable 75% and 
85% rates, and the taxing on line 29 of 25% 
of line 24 but only if the footnote on the 
return applies, which reads: “The compu- 
tation set forth in Item 29 is to be made 
and taken into account in Items 30 and 31 
only in those cases in which such a compu- 
tation was not made and taken into account 
in computing an alternative tax in Schedule 
C, Form 1120.” 


If the construction above enunciated is 
correct, the tax on the assumed $100,000.00 
long-term capital gain, cited in the article, 
of the personal holding company, that being 
its sole income, would be $25,000.00 and not 
$88,550 or $65,000.00, dependent upon the 
election, as stated by Mr. Halperin. 


Morris BLUMBERG. 
New York, N.Y. 


Editor’s Note 


Mr. Halperin’s statement in the June issue 
is contrary to the illustrations in the CCH 
Standard Federal Tax Reports, and we hear 
through unofficial channels that the B. I. R. 
doesn’t think these are right. We have 
hopes of being able to present the official 
attitude in the next issue. Mr. Halperin’s 
remarks will have served the useful purpose 
of prompting the B. I. R. to clear the situa- 
tion with an official interpretation. 





* Buy US ar Bonds * 


Winning a war costs a lot of money. 


The doilars you put into War Bonds are war- 


winning dollars. 


You are also investing in protection and 
freedom—the protection of those you hold 
dear, the freedom that has been traditionally 


American since the first days of the Republic. 


So keep on buying U. S. War Bonds until 
the last enemy soldier has yielded to the 


forces of liberty. 


* Buy US lar Bonds 





